Title18
PUBLIC CONTRACTS

CHAPTER 1
PUBLIC CONTRACTS GENERALLY

Part 1
Preferences and General Matters

18-1-101. Definitions. (1) Unlessthe context requires otherwise, in thistitle, "department”
means the department of administration provided for in Title 2, chapter 15, part 10.

(2) Unless the context requires otherwise, in this part, the following definitions apply:

(a) "Goods' means supplies, equipment, materials, commodities, and specially manufactured
products.

(b) "Nonresident bidder" means a bidder whose residence is not in this state as determined
under 18-1-103.

(c) (i) "Public agency" means a department, commission, council, board, bureau, committee,
institution, agency, government corporation, or other entity, instrumentality, or official of the
legidative, executive, or judicial branch of this state and its political subdivisions, including the
board of regents and the Montana university system.

(i) Public agency does not include a political subdivision for purposes of 18-1-102(1)(b).

(d) "Resident bidder" means a bidder whose residence is in this state as determined under 18-
1-103.

(e) "Written" means that whenever written or in-writing determinations or documents are
required, the public agency responsible for the procurement may specify an appropriate visua
medium, such as by computer transmission or by facsimile machine transmission, in the
specifications, contract, or rules of the public agency.

History: En. 82-1901.1 by Sec. 57, Ch. 326, L. 1974; R.C.M. 1947, 82-1901.1; amd. Sec. 1, Ch. 512, L. 1987,
amd. Sec. 1, Ch. 443, L. 1997; amd. Sec. 8, Ch. 181, L. 2001.

18-1-102. State contractsto lowest bidder -- reciprocity. (1) In order to provide for an orderly
administration of the business of the state of Montana in awarding public contracts for the
purchase of goods and for construction, repair, and public works of all kinds, a public agency
shall award:

(a) apublic contract for construction, repair, or public worksto the lowest responsible bidder
without regard to residency. However, aresident bidder must be allowed a preference on a
contract against the bid of a nonresident bidder from any state or country that enforcesa
preference for resdent bidders. The preference given to resident bidders of this state must be
equal to the preference given in the other state or country.

(b) apublic contract for the purchase of goods to the lowest responsible bidder without regard
to residency. However, aresident must be allowed a preference on a contract against the bid of a
nonresident if the state or country of the nonresident enforces a preference for resdents. The
preference must be equal to the preference given in the other state or country.

(2) The preferences in this section apply:



(a) whether the law requires advertisement for bids or does not require advertisement for bids;
and

(b) to contracts involving funds obtained from the federal government unless expressly
prohibited by the laws of the United States or regulations adopted pursuant to federal laws.

History: En. Sec. 1, Ch. 183, L. 1961; amd. Sec. 1, Ch. 197, L. 1969; R.C.M. 1947, 82-1924; amd. Sec. 1, Ch.
468, L. 1985; amd. Sec. 2, Ch. 512, L. 1987; amd. Sec. 1, Ch. 32, L. 1991; amd. Sec. 1, Ch. 306, L. 1999; amd. Sec.
9, Ch. 181, L. 2001.

18-1-103. Resident defined. (1) For the purpose of 18-1-102 and this section, the word
"resident” includes actual residence of an individual within this state for a period of more than 1
year immediately prior to bidding.

(2) In apartnership enterprise, limited liability company, or association, the mgjority of all
partners or members must have been actual residents of the state of Montana for more than 1
year immediately prior to bidding.

(3) Domestic corporations organized under the laws of the state of Montana are prima facie
eligible to bid as residents, but this qualification may be set aside and a successful bid disallowed
when it is shown to the satisfaction of the board, commission, officer, or individual charged with
the responsibility for the execution of the contract that the corporation isawholly owned
subsidiary of aforeign corporation or that the corporation was formed for the purpose of
circumventing the provisions relating to residence.

History: En. Sec. 2, Ch. 183, L. 1961; amd. Sec. 2, Ch. 197, L. 1969; amd. Sec. 1, Ch. 74, L. 1974; R.C.M.
1947, 82-1925; amd. Sec. 1, Ch. 284, L. 1987; amd. Sec. 58, Ch. 370, L. 1987; amd. Sec. 3, Ch. 512, L. 1987; amd.
Sec. 100, Ch. 42, L. 1997; amd. Sec. 10, Ch. 181, L. 2001.

18-1-104. Repealed. Sec. 2, Ch. 92, L. 1979.
History: En. Sec. 1, Ch. 217, L. 1967; amd. Sec. 61, Ch. 391, L. 1973; R.C.M. 1947, 82-1925.1(part).

18-1-105. Repealed. Sec. 2, Ch. 92, L. 1979.
History: En. Sec. 1, Ch. 217, L. 1967; amd. Sec. 61, Ch. 391, L. 1973; R.C.M. 1947, 82-1925.1(part).

18-1-106. Department of labor and industry to deter mine residency of selected contractors
-- applicationsfor redeter mination -- determination as prima facie evidence. (1) The
department of labor and industry shall determine whether or not certain contractors are residents
of the state of Montana within the meaning of 18-1-102 and 18-1-103. Any public agency
charged by law with the responsibility for the execution of any contract subject to the provisions
of 18-1-102 may request that a determination of resident or nonresident status be made by the
department of labor and industry. All requests must specify the name and address of the licensed
public contractor for whom a determination of resident or nonresident status is required.

(2) If adetermination is made that a public contractor is not aresident but the public
contractor later qualifies as a resident, the contractor may apply to the department of labor and
industry for aredetermination of residency. If, upon redetermination, the public contractor is
found to qualify as aresident, the contractor must be furnished a letter by the department of labor
and industry attesting to resdent status.

(3) The determination of the department of labor and industry that a public contractor isor is
not aresident within the meaning of 18-1-102 and 18-1-103 is prima facie evidence of that fact.

History: En. Sec. 1, Ch. 92, L. 1979; amd. Sec. 1, Ch. 2, L. 1985; amd. Sec. 9, Ch. 558, L. 1995; amd. Sec. 46,
Ch. 483, L. 2001.




18-1-107 through 18-1-109 reser ved.

18-1-110. Hiring preference for residents of Indian reservations for state construction
projects within reservation -- rules. (1) For any contract awarded by a state agency for a state
construction project within the exterior boundaries of an Indian reservation, except a project
partially funded with federal-aid money from the United States department of transportation or
when residency preference laws are specifically prohibited by federal law, there must be inserted
in the bid specification and the contract a provision, in language approved by the commissioner
of labor and industry, implementing the requirements of this subsection. The bid specification
and the contract must provide that a preference in hiring for positions of employment be given to
Indian residents of the reservation who have substantially equal qualifications for any position.
For the purposes of this section, the definitions in 2-18-111 apply.

(2) The commissioner of labor and industry shall enforce this section, investigate complaints
of its violation, and may adopt rulesto implement this section.

History: En. Sec. 2, Ch. 506, L. 1991.

18-1-111. Impartiality to be shown in letting contracts. The department may not show any
partiality or favoritism not provided for by law in making awards or contracts.

History: En. Sec. 10, Ch. 66, L. 1923; re-en. Sec. 293.10, R.C.M. 1935; amd. Sec. 75, Ch. 326, L. 1974; R.C.M.
1947, 82-1920; amd. Sec. 2, Ch. 284, L. 1987; amd. Sec. 11, Ch. 181, L. 2001.

18-1-112. Repealed. Sec. 26, Ch. 181, L. 2001.

History: En. Sec. 3, Ch. 183, L. 1961; amd. Sec. 3, Ch. 197, L. 1969; amd. Sec. 6, Ch. 97, L. 1977; R.C.M.
1947, 82-1926; amd. Sec. 4, Ch. 512, L. 1987.

18-1-113. Bidder to submit affidavit -- penalty. (1) A bidder on a public contract for goods
who is claiming a preference under this part shall either have on file with or submit to the public
agency with its bid an affidavit specifying in detail, as determined by rule by the department, the
basis on which the bidder claims the preference.

(2) If the public agency determines that the bidder has submitted a false affidavit under
subsection (1), the bidder is disqualified as a bidder for future public contracts for goods with
any public agency for aperiod of 5 years from the date of the determination.

History: En. Sec. 6, Ch. 512, L. 1987.

18-1-114. Rules. The department shall adopt rules necessary to administer the preferences
provided in this part. The department's rules apply to all public agencies.
History: En. Sec. 7, Ch. 512, L. 1987.

18-1-115 through 18-1-117 reserved.

18-1-118. Accessto records of contracting entities. Money may not be spent by a state agency
under a contract with a nonstate entity unless the contract contains a provision that allowsthe
legidative auditor sufficient access to the records of the nonstate entity to determine whether the
parties have complied with the terms of the contract. The access to records is necessary to carry
out the functions provided for in Title 5, chapter 13. A state agency may terminate a contract,
without incurring liability, for the refusal of a nonstate entity to allow access to records as
required by this section.



History: En. Sec. 12, Ch. 787, L. 1991; amd. Sec. 60, Ch. 545, L. 1995; amd. Sec. 2, Ch. 377, L. 1997.



Part 2
Bid Security

18-1-201. Requirement for bidder's security. (1) A "public authority" or "obligee" includes:

(a) the state of Montana or any department (including the department of administration,
unless otherwise authorized by express provision of law), institution, board, commission, agency,
authority or subordinate jurisdiction thereof;

(b) any county or other political subdivision of this state;

(c) any municipal corporation or authorized subdivision thereof; or

(d) school digtricts, irrigation districts, or other public authority organized under the laws of
the state of Montana.

(2) Except as provided in 18-4-312, in all cases where a public authority or obligee is
authorized by law to solicit bids, tenders, or proposals for public works, improvements, or
undertakings of any kind or for the purchase of commodities, goods, or property or for the
procurement of technical or special services on abid basis (exclusive of services on the basis of
salaries or wages) or for the sale and purchase of bonds, debentures, notes, or any other forms of
indebtedness of any such public authority, the respective executive, administrative, or other
officers of and acting for such public authority shall require, as a condition precedent to
considering any such bids, as evidence of good faith on the part of the bidder, and as indemnity
for the benefit of such public authority against the failure or refusal of any bidder to enter into
any written contract that may be awarded upon and following acceptance of bid or as a condition
precedent to consummating any sale and purchase of any forms of indebtedness, that any bid
shall contain awritten covenant of indemnity conditioned as herein prescribed and that the bid
shall be accompanied by bid security of the nature herein specified for the performance of such
covenant.

History: En. Sec. 1, Ch. 174, L. 1951; amd. Sec. 101, Ch. 326, L. 1974; R.C.M. 1947, 6-501(part); and. Sec. 1,
Ch. 424, L. 1985.

18-1-202. Advertisement for bid to specify required security. (1) The advertisement, request,
or solicitation for bids or offers must distinctly specify that all bidders, offerors, tenderers, or
contractors shall:

(a) whenever bids are solicited other than for purchase of any forms of indebtedness,
expressly covenant in any bid that if the bidder is awarded the contract, the bidder will, within
the time required as stated in the advertisement or solicitation, enter into aformal contract and
give agood and sufficient bond to secure the performance of the terms and conditions of the
contract. If abond is not provided, the bidder shall pay the public authority the differencein
money between the amount of the bid of the bidder and the amount for which the public
authority legally contracts with another party to perform the work or supply the property,
commodities, or services, as the case may be, if the latter amount is in excess of the former.

(b) whenever the bids are solicited for the purchase and sale of any forms of indebtedness of
the public authority, expressly covenant that the security accompanying the bid in the amount
specified by the public authority must be kept and retained by the public authority as liquidated
damages for failure to consummate the purchase of the forms of indebtedness that may be
awarded on acceptance of bid and in compliance with the terms of the bid.

(2) The public authority shall distinctly specify in the solicitation or advertisement for bids
the penal or other sum fixed by statute to be paid by a bidder failing or refusing as aforesaid



whenever the amount of the bid security is fixed by statute. Otherwise, the public authority shall
specify the amount, which may not be less than 2% of the principal amount of the indebtedness
for abid for the purchase of indebtedness and 10% of the bid price for any other bid, that it
considers reasonably necessary to protect and indemnify the public authority against the failure
or refusal of the bidder to enter into the contract or consummate the purchase of indebtedness, as
the case may be.

(3) The advertisement, request, or other solicitation for bids or offers must distinctly specify
that a bid bond or other form of security specified in 18-1-203 constitutes compliance with the
requirement for bid security.

History: En. Sec. 1, Ch. 174, L. 1951; amd. Sec. 101, Ch. 326, L. 1974; R.C.M. 1947, 6-501(part); and. Sec. 1,
Ch. 85, L. 1979; amd. Sec. 1, Ch. 51, L. 1995.

18-1-203. Form of security. (1) (a) In all cases under 18-1-202(1), the bidder, offeror, or
tenderer shall accompany any bid with either:

(i) lawful money of the United States,

(i) acashier's check, certified check, bank money order, or bank draft, in any case drawn and
issued by a federally chartered or state-chartered bank insured by the federal deposit insurance
corporation; or

(i) a bid bond, guaranty bond, or surety bond executed by a surety corporation authorized to
do business in the state of Montana. If afinancial guaranty bond or surety bond is provided to
secure the purchase of indebtedness, the long-term indebtedness of the company executing the
financial guaranty bond or surety bond must carry an investment grade rating of one or more
nationally recognized independent rating agencies.

(b) The public authority soliciting or advertising for bids may not require that a bid bond,
guaranty bond, or surety bond provided for in subsection (1)(a)(iii) be furnished by a particular
surety company or by a particular insurance producer for a surety company.

(2) The money or, in lieu of money, the bank instruments or bid bonds, financial guaranty
bonds, or surety bonds must be payable directly to the public authority soliciting or advertising
for bids.

History: En. Sec. 1, Ch. 174, L. 1951; amd. Sec. 101, Ch. 326, L. 1974; R.C.M. 1947, 6-501(part); amnd. Sec.
11, Ch. 184, L. 1983; amd. Sec. 2, Ch. 51, L. 1995; amd. Sec. 1, Ch. 203, L. 2003.

18-1-204. Forfeiture -- bidder's liability -- waiver. (1) Except as provided in subsection (3), if
in any instance one or more bids be accepted or a sale of any form of indebtedness is ordered or a
contract is awarded, any bidder whose bid is accepted and who shall thereafter refuse to enter
into and execute the proposed contract or carry out and consummate the purchase of any form of
indebtedness, as stated in the covenant in the bid and herein, shall absolutely forfeit such moneys
or bank instruments to the public authority concerned and become immediately liable on the bid
bond but not in excess of the penal sum therein stated.

(2) In no event shall the bidder's liahility, the liability of the maker of the security instrument,
or the liability on the bid bond exceed the amount specified by the public authority in the
solicitation or advertisement for bids, whether the amount shall be posted in money, be stated as
the amount payable in the security instrument, or as the maximum amount payable in the bid
bond.

(3) With respect to bids accepted under Title 18, chapter 2, the department may waive the
requirement to forfeit bid security.



History: En. Sec. 1, Ch. 174, L. 1951; amd. Sec. 101, Ch. 326, L. 1974, R.C.M. 1947, 6-501(part); amd. Sec. 1,
Ch. 83, L. 1987.

18-1-205. Return of bid security. The moneys or bank instruments or bid bonds, as the case
may be, shall be returned to those bidders whose bids are not accepted.
History: En. Sec. 1, Ch. 174, L. 1951; amd. Sec. 101, Ch. 326, L. 1974; R.C.M. 1947, 6-501(part).

18-1-206. Effect of compliance. Nothing contained in this part shall exclude or be construed to
excuse compliance with any other requirements for bonds or other or further security after
acceptance of bids or following award of contract or excuse compliance with any requirements
for performance bonds at any time, as such requirements may be prescribed or authorized by the
laws of the state of Montana.

History: En. Sec. 1, Ch. 174, L. 1951; amd. Sec. 101, Ch. 326, L. 1974; R.C.M. 1947, 6-501(part).



Part 3
Prepayment of Public Contractors

18-1-301. Contractor withdrawals -- deposit of obligations. (1) The contractor under any
contract made or awarded by the state of Montana or any department, agency, or political
subdivision of the state of Montana, by any county, municipality, or political subdivision of a
county or municipality, or by a school district, including any contract for the construction,
improvement, maintenance, or repair of any road or highway or the appurtenancesto aroad or
highway, may, from time to time, withdraw the whole or any portion of the sums otherwise due
to the contractor under the contract that are retained by the state of Montana or any department,
agency, or political subdivision of the state of Montana, by any county, municipality, or political
subdivision of a county or municipality, or by a school district pursuant to the terms of the
contract, provided the contractor shall deposit with the contracting agency:

(a) United States treasury bonds, United States treasury notes, United States treasury
certificates of indebtedness, or United States treasury bills;

(b) bonds or notes of the state of Montana;

(c) bonds of any political subdivision of the state of Montana of a market value not exceeding
par a the time of deposit; or

(d) certificates of deposit drawn and issued by a national banking association located in the
state of Montana or by any banking corporation incorporated under the laws of the state of
Montana.

(2) Deposited obligations must be at least equal in value to the amount so withdrawn from
payments retained under the contract.

(3) Except as provided in subsection (4), al interest accrued in the accounts of deposits
required under this section must be paid to the contractor.

(4) The contractor shall extend to the contractor's subcontractors the opportunity to participate
in making the deposits required in subsection (1). Interest accrued in deposit accounts in which
subcontractors participate must be distributed on a pro rata basis by the contractor to the
participating subcontractors. A subcontractor participating in making the deposits required in
subsection (1) may not have additional retainage withheld by the contractor.

History: En. Sec. 1, Ch. 194, L. 1969; amd. Sec. 1, Ch. 101, L. 1971; R.C.M. 1947, 82-4101; amd. Sec. 1, Ch.
113, L. 1985; amd. Sec. 1, Ch. 222, L. 1999.

18-1-302. Servicing of deposited obligations. After notice to the owner and surety, the

contracting agency shall have the power to enter into a contract or agreement with any national

bank, state bank, trust company, or safe deposit company located in the state of Montana,

designated by the contractor, to provide for the custodial care and servicing of any obligations

deposited with it pursuant to this part. Such services shall include the safekeeping of said

obligations and the rendering of all services required to effectuate the purposes of this part.
History: En. Sec. 2, Ch. 194, L. 1969; R.C.M. 1947, 82-4102; amd. Sec. 2, Ch. 113, L. 1985.

18-1-303. Interest or income on depositsto contractor. (1) The contracting agency or any
national bank, state bank, trust company, or safe deposit company located in the state of
Montana, designated by the contractor to serve as custodian for the obligations pursuant to 18-1-
302, shall collect all interest or income when due on the obligations so deposited and shall pay
the same, when and as collected, to the contractor who deposited the obligation.



(2) If deposited in the form of coupon bonds, the contracting agency or the designated
custodian, pursuant to 18-1-302, shall deliver each such coupon as it matures to the contractor.
History: En. Sec. 3, Ch. 194, L. 1969; R.C.M. 1947, 82-4103; amd. Sec. 3, Ch. 113, L. 1985.

18-1-304. Priority of deductions from retained payments and proceeds of deposited
obligation. Any amount deducted by the state of Montana or by any department, agency, or
political subdivision thereof pursuant to the terms of a contract from the retained payments
otherwise due to the contractor thereunder shall be deducted first from that portion of the
retained payments for which no obligation has been substituted, then from the proceeds of any
deposited obligation. In the latter case, the contractor shall be entitled to receive the interest,
coupons, or income only from those obligations which remain on deposit after such amount has
been deducted.

History: En. Sec. 4, Ch. 194, L. 1969; R.C.M. 1947, 82-4104.



Part 4
Contract Actions Against the State

18-1-401. Jurisdiction. The district courts of the state of Montana shall have exclusive original

jurisdiction to hear, determine, and render judgment on any claim or dispute arising out of any

express contract entered into with the state of Montana or any agency, board, or officer thereof.
History: En. Sec. 1, Ch. 138, L. 1955; R.C.M. 1947, 83-601.

18-1-402. Administrative procedures -- exhaustion -- time limitations. Whenever any
contracting agency of the state of Montana provides a procedure for the settlement of any
guestion or dispute arising between the contractor and said agency, the contractor, before
proceeding to bring an action in court under the provisions of this part, must resort to such
procedure within the time specified in his contract or, if no time is specified, within 90 days after
the question or dispute has arisen, provided:

(1) inthe case where a settlement procedure is provided by said contracting agency, all
actions authorized hereunder must be commenced within 1 year after afinal decision has been
rendered pursuant to such settlement procedure; and

(2) inthe case where no settlement procedure is provided by said contracting agency, the
action must be commenced by the contractor within 1 year after the cause of action has arisen.

History: En. Sec. 2, Ch. 138, L. 1955; R.C.M. 1947, 83-602.

18-1-403. Stipulations restricting enfor cement void. Every stipulation or conditionin a
contract by which any party thereto is restricted from enforcing hisrights under the provisions of
this part is void.

History: En. Sec. 3, Ch. 138, L. 1955; R.C.M. 1947, 83-603.

18-1-404. Liability of state -- interest -- costs. (1) (a) The state of Montana s liable in respect
to any contract entered into in the same manner and to the same extent as a private individual
under like circumstances, except the state of Montana is not liable for punitive damages.

(b) The state of Montanais liable for interest from the date on which the payment on the
contract became due. This liability isretroactive, within the meaning of 1-2-109, and appliesto
any contract in effect or an action pending on a contract on or after May 1, 1997. If the contract
is subject to a good faith dispute brought before a government agency or before a court, the
interest rate is 10% simple interest each year, whether due before or after adecision by the
government agency or court. If the contract does not specify when interest is payable before a
decision, interest must be paid at the time provided in 17-8-242(2). If the contract is not subject
to a good faith dispute brought before a government agency or before a court, the interest rate is
governed by 17-8-242.

(2) Costs may be allowed as provided in 25-10-711. In all other cases, costs must be allowed
in all courtsto the successful claimant to the same extent asif the state of Montanawere a
private litigant. The costs must include attorney fees. The liability for attorney feesisretroactive,
within the meaning of 1-2-109, and applies to any contract in effect or an action pending on a
contract on or after May 1, 1997.

(3) This section does not apply to a contract governed by Title 19.

History: En. Sec. 4, Ch. 138, L. 1955; R.C.M. 1947, 83-604; amd. Sec. 3, Ch. 402, L. 1979; amd. Sec. 1, Ch.
508, L. 1997; amd. Sec. 1, Ch. 413, L. 1999; amd. Sec. 12, Ch. 181, L. 2001.



18-1-405 through 18-1-410 reserved.

18-1-411. Practice and procedure. In actions under the provisions of this part, the forms of
process, writs, pleadings, and motions and the practice and procedure, together with the right of
appeal to the supreme court of the state of Montana, shall be the same as if the state of Montana
were a private person, and provisions for counterclaim and setoff shall be the same as if the state
of Montana were a private person.

History: En. Sec. 5, Ch. 138, L. 1955; R.C.M. 1947, 83-605.

18-1-412. Service of process upon attorney general. In addition to any other requirement for
service of process contained in Rule 4D(2)(h), M.R.Civ.P., the attorney general of the state of
Montana is hereby designated as the person upon whom all process shall be served in actions
under the provisions of this part.

History: En. Sec. 6, Ch. 138, L. 1955; amd. Sec. 15, Ch. 343, L. 1977; R.C.M. 1947, 83-606(part); amnd. Sec. 1,
Ch. 58, L. 1979.

18-1-413. Litigation -- compromise. The attorney general has full charge of litigation under this
part on behalf of the state of Montana. The attorney general is authorized to arbitrate,
compromise, or settle any claim cognizable under this part after the institution of any suit under
this part, with the approval of the court in which the suit is pending. The provisions of 2-4-
603(1) apply to any arbitration, compromise, or settlement made pursuant to this section.

History: En. Sec. 6, Ch. 138, L. 1955; amd. Sec. 15, Ch. 343, L. 1977; R.C.M. 1947, 83-606(part); amd. Sec. 3,
Ch. 451, L. 1999.

18-1-414. Judgments -- payment. A final judgment shall be the obligation of the state of
Montana and shall be paid out of funds appropriated by the legislature next succeeding the date
of judgment.

History: En. Sec. 7, Ch. 138, L. 1955; R.C.M. 1947, 83-607.



CHAPTER 2
CONSTRUCTION CONTRACTS

Part 1
General Provisons

18-2-101. Definitions of building, costs, and construction. In part 1 of this chapter, with the
exception of 18-2-104, 18-2-107, 18-2-113, 18-2-114, 18-2-122, and 18-2-123:

(2) "building" includes a building, facility, or structure:

(a) constructed or purchased wholly or in part with state money;

(b) at astate institution;

(c) owned or to be owned by a state agency, including the department of transportation;

(d) constructed for the use or benefit of the state with federal or private money as provided in
18-2-102(2)(d);

(2) "building" does not include a building, facility, or sructure:

(a) owned or to be owned by a county, city, town, school district, or special improvement
district;

(b) used as a component part of an environmental remediation or abandoned mine land
reclamation project, a highway, or awater conservation project, unless the building will require a
continuing state general fund financial obligation after the environmental remediation or
abandoned mine land reclamation project is compl eted,;

(c) leased or to be leased by a state agency;

(3) "construction” includes the construction, alteration, repair, maintenance, and remodeling
of abuilding and the equipping and furnishing of a building during construction, alteration,
repair, maintenance, and remodeling;

(4) "costs' means those expenses defined in 17-5-401 and 17-5-801.

History: En. Sec. 14, Ch. 271, L. 1963; amd. Sec. 1, Ch. 24, L. 1973; amd. Sec. 81, Ch. 326, L. 1974; R.C.M.
1947, 82-3314; amd. Sec. 4, Ch. 388, L. 1979; amd. Sec. 1, Ch. 67, L. 1981; amd. Sec. 1, Ch. 491, L. 1983; amd.
Sec. 1, Ch. 7, L. 1985; amd. Sec. 5, Ch. 372, L. 1985; amd. Sec. 3, Ch. 512, L. 1991; amd. Sec. 1, Ch. 241, L. 1995;
amd. Sec. 1, Ch. 392, L. 1997; amd. Sec. 2, Ch. 470, L. 1999.

18-2-102. Authority to construct buildings. (1) Except as provided in subsection (2), abuilding
costing more than $150,000 may not be constructed without the consent of the legislature.
Legidative approval of repair and maintenance costs as part of an agency's operating budget
congtitutes the legislature's consent. When a building costing more than $150,000 isto be
financed in a manner that does not require legislative appropriation of money, the consent may
be in the form of ajoint resolution.

(2) (a) The governor may authorize the emergency repair or ateration of abuilding and is
authorized to transfer funds and authority as necessary to accomplish the project. Transfers may
not be made from the funds for an uncompleted capital project unless the project is under the
supervision of the same agency.

(b) The regents of the Montana university system may authorize the construction of revenue-
producing facilities referred to in 20-25-302 if they are to be financed wholly from the revenue
from the facility.

(c) The regents of the Montana university system, with the consent of the governor, may



authorize the construction of a building that is financed wholly with federal or private money if
the construction of the building will not result in any new programs.

(d) The department of military affairs, with the consent of the governor, may authorize the
construction of abuilding that is financed wholly with federal or private money on federal land
for the use or benefit of the state.

History: En. Sec. 16, Ch. 271, L. 1963; amd. Sec. 2, Ch. 13, L. 1967; amd. Sec. 83, Ch. 326, L. 1974; R.C.M.
1947, 82-3316; amd. Sec. 2, Ch. 7, L. 1985; amd. Sec. 1, Ch. 518, L. 1993; amd. Sec. 2, Ch. 241, L. 1995; amd. Sec.
1, Ch. 249, L. 1997.

18-2-103. Supervision of construction of buildings. (1) For the construction of a building
costing more than $150,000, the department shall:

(a) review and accept all plans, specifications, and cost estimates prepared by architects or
consulting engineers,

(b) approve all bond issues or other financia arrangements and supervise and approve the
expenditure of all money;

(c) solicit, accept, and reject bids and award all contracts to the lowest qualified bidder
considering conformity with specifications and terms and reasonableness of the bid amount;

(d) review and approve all change orders; and

(e) accept the building when completed according to accepted plans and specifications.

(2) The department may delegate on a project-by-project basis any powers and duties under
subsection (1) to other state agencies, including units of the Montana university system, upon
terms and conditions specified by the department.

(3) Before a contract under subsection (1) is awarded, two formal bids must have been
received, if reasonably available.

(4) The department need not require the provisions of Montana law relating to advertising,
bidding, or supervision when proposed construction costs are $75,000 or less. However, with
respect to a project having a proposed cost of $75,000 or less but more than $25,000, the agency
awarding the contract shall procure at least three informal bids from contractors registered in
Montana, if reasonably available.

(5) For the construction of buildings owned or to be owned by a school district, the
department shall, upon request, provide inspection to ensure compliance with the plans and
specifications for the construction of the buildings. "Construction” includes construction, repair,
ateration, equipping, and furnishing during construction, repair, or alteration. These services
must be provided at a cost to be contracted for between the department and the school district,
with the receipts to be deposited in the department's construction regulation account in a state
special revenue fund.

(6) It isthe intent of the legidature that student housing and other facilities constructed under
the authority of the regents of the university system are subject to the provisions of subsections
(1) through (3).

(7) The department of military affairs may act as the contracting agency for buildings
constructed under the authority of 18-2-102(2)(d). However, the department of administration
may agree to act asthe contracting agency on behalf of the department of military affairs.
Montana law applies to any controversy involving a contract.

History: En. Sec. 17, Ch. 271, L. 1963; amd. Sec. 2, Ch. 264, L. 1969; amd. Sec. 2, Ch. 24, L. 1973; amd. Sec.
98, Ch. 326, L. 1974; amd. Sec. 2, Ch. 487, L. 1977; R.C.M. 1947, 82-3317; amd. Sec. 1, Ch. 16, L. 1979; amd. Sec.
15, Ch. 281, L. 1983; amd. Sec. 2, Ch. 491, L. 1983; amd. Sec. 3, Ch. 7, L. 1985; amd. Sec. 1, Ch. 137, L. 1985;



amd. Sec. 1, Ch. 466, L. 1985; amd. Sec. 1, Ch. 467, L. 1985; amd. Sec. 1, Ch. 648, L. 1985; amd. Sec. 1, Ch. 350,
L. 1989; amd. Sec. 2, Ch. 518, L. 1993; amd. Sec. 2, Ch. 249, L. 1997; amd. Sec. 1, Ch. 303, L. 1999.

18-2-104. Scheduling of state building program. The department of administration shall, by
careful advance planning, ordering of construction priorities, consultation with architects, and
timing of bid lettings, direct the building program of the state in such a manner as to reduce to a
minimum the effects of weather on construction and to sabilize as far as possible the work
opportunities of the construction labor force.

History: En. Sec. 1, Ch. 116, L. 1967; amd. Sec. 98, Ch. 326, L. 1974; R.C.M. 1947, 78-910.

18-2-105. General power s and duties of department of administration. In carrying out
powers relating to the construction of buildings, the department of administration may:

(1) inspect buildings not under construction;

(2) contract with the federal government for advance planning funds;

(3) transfer funds and authority to agencies and accept funds and authority from agencies;

(4) purchase, lease, and acquire by exchange or otherwise, land and buildings in Lewis and
Clark County and equipment and furnishings for the buildings;

(5) issue and sell bonds and other securities;

(6) maintain an inventory of all buildings,

(7) appoint a project representative to supervise architects and consulting engineers
ingpection of construction of buildings to ensure that all construction is in accordance with the
contracts, plans, and specifications. The cost of supervision may be charged against money
available for construction.

(8) negotiate deductive changes, not to exceed 7% of the total cost of a project, with the
lowest responsible bidder when the lowest responsible bid causes the project cost to exceed the
appropriation or with the lowest responsible bidders, if multiple contracts will be awarded on the
project, when the total of the lowest responsible bids causes the project cost to exceed the
appropriation. A bidder is not required to negotiate a bid but is required to honor the bid for the
time specified in the bidding documents. The department may terminate negotiations at any time.

History: En. Sec. 18, Ch. 271, L. 1963; amd. Sec. 1, Ch. 203, L. 1965; amd. Sec. 84, Ch. 326, L. 1974; R.C.M.
1947, 82-3318; amd. Sec. 1, Ch. 291, L. 1985; amd. Sec. 3, Ch. 518, L. 1993; amd. Sec. 3, Ch. 249, L. 1997.

18-2-106. Pecuniary interest prohibited. (1) The director of administration and the state
architect may not have adirect or indirect pecuniary interest in any contract, transaction, or
project involving the construction of a building.

(2) An employee of the department who is directly responsible for construction procurement
may not have a direct pecuniary interest in a contract for the construction of a building unlessthe
contract is awarded through a competitive procurement procedure.

History: En. Sec. 21, Ch. 271, L. 1963; amd. Sec. 85, Ch. 326, L. 1974; R.C.M. 1947, 82-3321; amd. Sec. 2,
Ch. 303, L. 1999.

18-2-107. Deposit of capitol building grant revenue. (1) The state treasurer shall deposit in a
capital projects fund all revenue from the capitol building land grant after any deductions made
under 77-1-109, Title 77, chapter 1, part 6, and 77-2-362.

(2) The funds must be held and dedicated for the purpose of constructing capitol buildings or
additions to buildings in accordance with the provisions of section 12 of The Enabling Act.



History: (1)En. Sec. 1, Ch. 120, L. 1943; amd. Sec. 49, Ch. 147, L. 1963; Sec. 78-501, R.C.M. 1947; (2)En.
Sec. 3, Ch. 120, L. 1943; amd. Sec. 50, Ch. 147, L. 1963; Sec. 78-503, R.C.M. 1947; R.C.M. 1947, 78-501, 78-503;
amd. Sec. 2, Ch. 277, L. 1983; amd. Sec. 6, Ch. 533, L. 1993; amd. Sec. 4, Ch. 122, L. 1999; amd. Sec. 3, Ch. 355,
L. 2003.

18-2-108. Compliance with state laws and regulations. All buildings built or leased or
purchased under thistitle must comply with all laws, safety codes, and rules of the state of
Montana.

History: En. 82-3315.8 by Sec. 8, Ch. 242, L. 1974; R.C.M. 1947, 82-3315.8.

18-2-109 through 18-2-110 reserved.

18-2-111. Policy regarding practice of architecture -- preparation of working drawings by
department limited. (1) It is the policy of the state not to engage in the practice of architecture.
However, this policy may not be construed as prohibiting the department of adminigtration from:

(a) engaging in preplanning functions necessary to prepare a building program for
presentation to the legislature;

(b) supervising construction as provided in 18-2-105(7); or

(c) preparing working drawings for minor projects.

(2) The department of administration may not prepare working drawings for the construction
of abuilding, with the exception of repair or maintenance projects, when the total cost of the
construction will exceed $75,000.

History: En. Sec. 20, Ch. 271, L. 1963; amd. Sec. 1, Ch. 371, L. 1977; R.C.M. 1947, 82-3320; amd. Sec. 3, Ch.
491, L. 1983; amd. Sec. 4, Ch. 518, L. 1993; amd. Sec. 1, Ch. 470, L. 1995.

18-2-112. Appointment of architects and consulting engineers. The department of
administration shall appoint any architect or consulting engineer retained for work on any
building to be constructed, remodeled, or renovated by the state of Montana, its boards,
ingtitutions, and agencies from a list of three architects or consulting engineers proposed by the
state board, institution, or agency where the work isto be done. The department need not appoint
an architect or consulting engineer for repair or maintenance projects.

History: En. Sec. 19, Ch. 271, L. 1963; amd. Sec. 1, Ch. 231, L. 1965; amd. Sec. 1, Ch. 83, L. 1973; amd. Sec.
98, Ch. 326, L. 1974; R.C.M. 1947, 82-3319; amd. Sec. 4, Ch. 491, L. 1983; amd. Sec. 2, Ch. 22, L. 1993; amd. Sec.
5, Ch. 518, L. 1993.

18-2-113. Architects on public buildings to be certified. A contract for the employment of or
the rendering of professional services by any person relating to the planning or construction of
public buildings or other public works or improvements may not be entered into by this state or
its agencies or a county, city, or school digtrict in this state unless the person is the holder in
good standing of a certificate granted by the board of architects entitling him to practice
architecture in this state.

History: En. Sec. 1, Ch. 190, L. 1953; amd. Sec. 32, Ch. 350, L. 1974; amd. Sec. 6, Ch. 544, L. 1977; R.C.M.
1947, 66-113.

18-2-114. Seal and signature of architect on plans. All architectural plans and specifications
for public buildings of the state of Montana or any agency thereof or of any county, city, or
school district of the state shall bear the seal and signature of the architect responsible therefor.



History: En. Sec. 2, Ch. 190, L. 1953; amd. Sec. 1, Ch. 68, L. 1957; amd. Sec. 1, Ch. 167, L. 1961; amd. Sec. 1,
Ch. 220, L. 1965; amd. Sec. 1, Ch. 131, L. 1967; amd. Sec. 7, Ch. 544, L. 1977; R.C.M. 1947, 66-114(part).

18-2-115. Repealed. Sec. 12, Ch. 388, L. 1979.

History: En. Sec. 2, Ch. 190, L. 1953; amd. Sec. 1, Ch. 68, L. 1957; amd. Sec. 1, Ch. 167, L. 1961; amd. Sec. 1,
Ch. 220, L. 1965; amd. Sec. 1, Ch. 131, L. 1967; amd. Sec. 7, Ch. 544, L. 1977; R.C.M. 1947, 66-114(part).

18-2-116 through 18-2-120 reserved.

18-2-121. Engineer or land surveyor to supervise project. This state and its political
subdivisions such as counties, cities, towns, townships, boroughs, or other political entities or
legally constituted boards, commissions, or authorities or officials or employees thereof shall not
engage in the practice of engineering or land surveying involving either public or private
property without the project being under the direct charge and supervision of a professional
engineer for engineering projects or land surveyor for all land surveying projects, as provided for
the practice of the respective professions by Title 37.

History: En. 66-2363 by Sec. 11, Ch. 366, L. 1975; R.C.M. 1947, 66-2363(part).

18-2-122. Plansto bear seal. This state and its political subdivisions such as counties, cities,
towns, townships, boroughs, or other political entities or legally constituted boards,
commissions, or authorities or officials or employees thereof may not accept plans and
specifications for public buildings, water systems and storage facilities, sewerage systems,
wastewater disposal projects, swimming pools, recreational facilities, and similar type projects
which may have a direct bearing on the public health and safety for approval unless they bear the
seal of the professional engineer for engineering projects or the professional land surveyor for
land surveying projects or licensed architect for architectural projects, as provided for the
practice of the respective professions by Title 37.

History: En. 66-2363 by Sec. 11, Ch. 366, L. 1975; R.C.M. 1947, 66-2363(part); amd. Sec. 24, Ch. 83, L. 1989.

18-2-123. Payment of contractors and subcontractors. Notwithstanding any other provision of
thistitle, payment of a construction contractor or subcontractor, asthose terms are defined in 28-
2-2101, for services performed by a construction contractor or subcontractor is governed by the
provisions of Title 28, chapter 2, part 21.

History: En. Sec. 1, Ch. 470, L. 1999.



Part 2
Perfor mance, Labor, and Materials Bonds

18-2-201. Security requirements. (1) (a) Except as otherwise provided in 85-1-219 and
subsections (3) through (5) of this section, whenever any board, council, commission, trustees, or
body acting for the state or any county, municipality, or public body contracts with a person or
corporation to do work for the state, county, or municipality or other public body, city, town, or
district, the board, council, commission, trustees, or body shall require the person or corporation
with whom the contract is made to make, execute, and deliver to the board, council, commission,
trustees, or body a good and sufficient bond with a surety company, licensed in this state, as
surety, conditioned that the person or corporation shall:

(i) faithfully perform all of the provisions of the contract;

(i) pay all laborers, mechanics, subcontractors, and material suppliers; and

(iii) pay all persons who supply the person, corporation, or subcontractors with provisions,
provender, material, or supplies for performing the work.

(b) The state or other governmental entity listed in subsection (1)(a) may not require that any
bond required by subsection (1)(a) be furnished by a particular surety company or by a particular
insurance producer for a surety company.

(2) The state or other governmental entity listed in subsection (1)(a) may, in lieu of a surety
bond, permit the deposit with the contracting governmental entity or agency of the following
securities in an amount at least equal to the contract sum to guarantee the faithful performance of
the contract and the payment of all laborers, suppliers, material suppliers, mechanics, and
subcontractors:

(a) lawful money of the United States; or

(b) acashier's check, certified check, bank money order, certificate of deposit, money market
certificate, or bank draft, drawn or issued by:

(i) any federally or state-chartered bank or savings and loan association that is insured by or
for which insurance is administered by the federal deposit insurance corporation; or

(i) a credit union insured by the national credit union share insurance fund.

(3) Any board, council, commission, trustee, or body acting for any county, municipality, or
public body other than the state may, subject to the provisions of subsection (1)(b), in lieu of a
bond from a licensed surety company, accept good and sufficient bond with two or more sureties
acceptable to the governmental entity.

(4) Except as provided in subsection (5), the state or other governmental entity may waive the
requirements contained in subsections (1) through (3) for building or construction projects, as
defined in 18-2-101, that cost less than $50,000.

(5) A school district may waive the requirements contained in subsections (1) through (3) for
building or construction projects, as defined in 18-2-101, that cost less than $7,500.

History: En. Sec. 1, Ch. 20, L. 1931; re-en. Sec. 5668.41, R.C.M. 1935; R.C.M. 1947, 6-401(part); amd. Sec. 1,
Ch. 602, L. 1981; amd. Sec. 1, Ch. 147, L. 1985; amd. Sec. 2, Ch. 498, L. 1985; amd. Sec. 1, Ch. 250, L. 1987; amd.

Sec. 59, Ch. 370, L. 1987; amd. Sec. 1, Ch. 236, L. 1993; amd. Sec. 1, Ch. 130, L. 1995; amd. Sec. 4, Ch. 249, L.
1997; amd. Sec. 1, Ch. 112, L. 1999; amd. Sec. 3, Ch. 303, L. 1999; amd. Sec. 2, Ch. 203, L. 2003.



18-2-202. Failureto require security -- waiver. If any board, council, commission, trustee, or
body acting for the state or any board of county commissioners or any mayor and common
council of any incorporated city or town or tribunal transacting the business of any such
municipal corporation waives or fails to take the security required or authorized by 18-2-201, the
state or the county, incorporated city or town, or other municipal corporation is liableto the
persons mentioned in 18-2-201 to the full extent and for the full amount of all of the contracted
debts by any subcontractor as well as the contractor.

History: En. Sec. 3, Ch. 20, L. 1931; re-en. Sec. 5668.43, R.C.M. 1935; R.C.M. 1947, 6-403; amd. Sec. 2, Ch.
602, L. 1981; amd. Sec. 2, Ch. 250, L. 1987; amd. Sec. 2, Ch. 130, L. 1995.

18-2-203. Amount and terms of security. The security mentioned in 18-2-201 must be in an
amount equal to the full contract price agreed to be paid for the work or improvement and must
be to the state of Montana, except in cases of cities and towns, in which case the municipality
may by general ordinance fix and determine the amount of the security and the name of the
secured party, provided that the amount may not be for less than 25% of the contract price of the
improvement, and the security may designate that the amount is payable to the city or town and
not to the state of Montana.

History: En. Sec. 4, Ch. 20, L. 1931; re-en. Sec. 5668.44, R.C.M. 1935; amd. Sec. 1, Ch. 96, L. 1941; amd. Sec.
1, Ch. 175, L. 1957; R.C.M. 1947, 6-404(part); amd. Sec. 3, Ch. 130, L. 1995.

18-2-204. Right of action on security -- notice. (1) All persons mentioned in 18-2-201 have a
right of action in their own name or names on any security furnished under the terms of this part
for work done by the laborers or mechanics and for provender, materials, supplies, provisions, or
goods supplied and furnished in the work or the making of the improvements. The persons do
not have any right of action on the security unless within 90 days after the completion of the
contract with an acceptance of the work by the affirmative action of the board, council,
commission, trustees, officer, or body acting for the state, county, or municipality or other public
body, city, town, or district, the laborer, mechanic or subcontractor, or materialman or person
claiming to have supplied provender, materials, provisions, or goods for the prosecution of the
work or the making of the improvement presents to and files with the board, council,
commission, trustees, or body acting for the state, county, or municipality or other public body,
city, town, or district a notice in writing in substance as follows:

"TO (hereinsert the name of the state, county, or municipality or other public body, city,
town, or district):

NOTICE ISHEREBY GIVEN that the undersigned (here insert the name of the laborer,
mechanic or subcontractor, or materialman or person claiming to have furnished labor, materials,
or provisions for the contract or work) has a claim in the sum of .... dollars (here insert the
amount) against the security taken from .... (here insert the name of the principal and name of the
person providing the security) for the work of .... (here insert a brief mention or description of
the work concerning which the security was taken). (Hereto be signed) ...."

(2) The notice must be signed by the person or corporation making the claim or giving the
notice. After being presented and filed, the notice is a public record open to inspection by any
person.

History: En. Sec. 4, Ch. 20, L. 1931; re-en. Sec. 5668.44, R.C.M. 1935; amd. Sec. 1, Ch. 96, L. 1941; amd. Sec.
1, Ch. 175, L. 1957; R.C.M. 1947, 6-404(part); amd. Sec. 4, Ch. 130, L. 1995.



18-2-205. Effect of dealing with subcontractor. A corporation or person performing services or
furnishing provender, provisions, supplies, or material to a subcontractor has the same right
under the provisions of the security as if the work, services, provender, provisions, supplies, or
material was furnished to the original contractor.

History: En. Sec. 1, Ch. 20, L. 1931; re-en. Sec. 5668.41, R.C.M. 1935; R.C.M. 1947, 6-401(part); amd. Sec. 5,
Ch. 130, L. 1995.

18-2-206. Noticeto contractor concerning subcontractor. (1) A person, firm, or corporation
furnishing provender, provisions, materials, or suppliesto be used in the construction,
performance, carrying on, prosecution, or doing of any work for the state or any county, city,
town, district, municipality, or other public body shall, not later than 30 days after the date of the
first delivery to a subcontractor or agent of a person, firm, or corporation having a subcontract
for the construction, performance, carrying on, prosecution, or doing of the work, give a notice
of aright of action on the security.

(2) (@) The notice must be delivered personally or sent by certified mail to the contractor.

(b) The notice must be in writing and state:

() that it isanotice of aright of action on the security;

(i) that the person, firm, or corporation giving the notice has commenced to deliver
provender, provisions, materials, or supplies,

(iii) the name of the subcontractor or agent who placed the order or to whom the provender,
provisions, materials, or supplies were delivered; and

(iv) that the contractor and the contractor's security will be held for the unpaid price if the
supplier isnot paid.

(3) To have aright of action against the contractor and the security under this part, a person,
firm, or corporation shall give the written notice required by this section in substantially the form
described in subsection (2). Any other type of actual or constructive notice is not sufficient.

(4) A suit or action may not be maintained in any court against the contractor or the security
to recover for the provender, provisions, materials, or supplies or any part thereof unless the
provisions of this part have been complied with.

History: En. Sec. 2, Ch. 20, L. 1931; re-en. Sec. 5668.42, R.C.M. 1935; amd. Sec. 1, Ch. 115, L. 1967; R.C.M.
1947, 6-402; amd. Sec. 1, Ch. 637, L. 1987; amd. Sec. 6, Ch. 130, L. 1995.

18-2-207. Costs -- attorney fees. In asuit or action brought against the surety, payor, or other
person liable on the security by a person or corporation to recover for any of the items specified
inthis part, the prevailing party is entitled to recover, in addition to al other cogts, attorney fees
in a sum that the court finds reasonable. However, attorney fees may not be allowed in a suit or
action brought or ingtituted before the expiration of 30 days following the date of filing of the
notice required in 18-2-206.

History: En. Sec. 4, Ch. 20, L. 1931; re-en. Sec. 5668.44, R.C.M. 1935; amd. Sec. 1, Ch. 96, L. 1941; amd. Sec.
1, Ch. 175, L. 1957; R.C.M. 1947, 6-404(part); amd. Sec. 7, Ch. 130, L. 1995.

18-2-208. Exceptions. (1) The provisions of this part do not apply to money loaned or advanced
to a contractor, subcontractor, or other person in the performance of the work.

(2) A city or town may impose any other or further conditions and obligations in the security
that is considered necessary for its proper protection in the fulfillment of the terms of the contract
and not in conflict with this part.

(3) The notice required by 18-2-204 to be given within 90 days after completion of the



contract and acceptance of the work may not be construed to prevent or delay the payment of
money due the contractor under the terms and conditions specified in the contract.

History: (1)En. Sec. 1, Ch. 20, L. 1931; re-en. Sec. 5668.41, R.C.M. 1935; Sec. 6-401, R.C.M. 1947; (2), (3)En.
Sec. 4, Ch. 20, L. 1931; re-en. Sec. 5668.44, R.C.M. 1935; amd. Sec. 1, Ch. 96, L. 1941; amd. Sec. 1, Ch. 175, L.
1957; Sec. 6-404, R.C.M. 1947; R.C.M. 1947, 6-401(part), 6-404(part); amd. Sec. 8, Ch. 130, L. 1995.



Part 3
Contract Requirements and Restrictions

18-2-301. Bidsrequired -- advertising. (1) It isunlawful for any offices, departments,
ingtitutions, or any agent of the state of Montana acting for or in behalf of the state to do, to
cause to be done, or to let any contract for the construction of buildings or the alteration and
improvement of buildings and adjacent grounds on behalf of and for the benefit of the state when
the amount involved is $75,000 or more without first advertising in at least one issue each week
for 3 consecutive weeks in two newspapers published in the state, one of which must be
published at the seat of government and the other in the county where the work is to be
performed, calling for sealed bids to perform the work and stating the time and place bids will be
considered.

(2) All work may be done, caused to be done, or contracted for only after competitive
bidding.

(3) If responsible bids are not received after two attempts, the department or agency may
contract for the work in a manner determined to be cost-effective for the state.

(4) This section does not apply to work done by inmates at an institution in the department of
corrections.

(5) (@) The provisions of Montana law governing advertising and competitive bidding do not
apply when the department of fish, wildlife, and parksis preserving or restoring the historic
buildings and resources that it owns at Bannack if:

(i) the options listed in subsection (5)(b) are determined to be more cost-effective for the
state; and

(i) the implementation of the options listed in subsection (5)(b) is necessary to save historic
buildings and resources from degradation and loss.

(b) For the preservation or restoration of historic buildings and resources at Bannack when the
conditions listed in subsection (5)(a) are met, the department of fish, wildlife, and parks may
accomplish the preservation or restoration through:

(i) amemorandum of understanding with alocal, state, or federal entity or nonprofit
organization when the entity or organization demonstrates the competence, knowledge, and
qualifications to preserve or restore historic resources;

(i) the use of qualified and trained department of fish, wildlife, and parks employees and
volunteers;

(iii) atraining program in historic preservation and restoration conducted by a qualified local,
state, or federal entity or a qualified nonprofit organization; or

(iv) any combination of the options described in subsection (5)(b).

History: (1) thru (3)En. Sec. 1, Ch. 149, L. 1927; re-en. Sec. 259.1, R.C.M. 1935; amd. Sec. 1, Ch. 142, L.
1961; amd. Sec. 1, Ch. 97, L. 1977; Sec. 82-1131, R.C.M. 1947; (4)En. Sec. 2, Ch. 142, L. 1961; amd. Sec. 92, Ch.
199, L. 1965; amd. Sec. 54, Ch. 326, L. 1974; Sec. 82-1131.1, RC.M. 1947; RC.M. 1947, 82-1131, 82-1131.1;
amd. Sec. 2, Ch. 16, L. 1979; amd. Sec. 1, Ch. 262, L. 1991; amd. Sec. 6, Ch. 518, L. 1993; amd. Sec. 61, Ch. 546,
L. 1995; amd. Sec. 1, Ch. 57, L. 1997; amd. Sec. 5, Ch. 249, L. 1997.

18-2-302. Bid security -- waiver -- authority to submit. (1) (a) Except as provided in
subsection (2), each bid must be accompanied by bid security in the amount of 10% of the bid.
The security may consist of cash, a cashier's check, a certified check, abank money order, a
certificate of deposit, a money market certificate, or a bank draft. The security must be:



(i) drawn and issued by a federally chartered or state-chartered bank or savings and loan
association that is insured by or for which insurance is administered by the federal deposit
insurance corporation;

(i) drawn and issued by a credit union insured by the national credit union share insurance
fund; or

(iii) a bid bond or bonds executed by a surety company authorized to do businessin the state
of Montana.

(b) The state or other governmental entity may not require that a bid bond or bond provided
for in subsection (1)(a)(iii) be furnished by a particular surety company or by a particular
insurance producer for a surety company.

(2) The state or other governmental entity may waive the requirements for bid security on
building or construction projects, as defined in 18-2-101, that cost less than $25,000.

(3) The bid security must be signed by an individual authorized to submit the security by the
corporation or other business entity on whose behalf the security is submitted. If the request for
bid or other specifications provided by the state or other governmental entity specify the form or
content of the bid security, the security submitted must comply with the requirements of that
specification.

History: En. Sec. 3, Ch. 149, L. 1927; re-en. Sec. 259.3, R.C.M. 1935; amd. Sec. 2, Ch. 193, L. 1977; amd. Sec.

1, Ch. 487, L. 1977; R.C.M. 1947, 82-1133; amd. Sec. 3, Ch. 250, L. 1987; amd. Sec. 9, Ch. 130, L. 1995; amd. Sec.
6, Ch. 249, L. 1997; amd. Sec. 1, Ch. 282, L. 1999; amd. Sec. 3, Ch. 203, L. 2003.

18-2-303. Construction bids-- minimum requirements -- effect of failureto comply. (1)
Each bid communicated to a gate agency for the construction of a building must contain or be
accompanied by the following items that may not be waived by the state agency:

() bid security, as required by 18-2-302;

(b) the unit price for each item required to be bid by unit price; and

(c) the signature of an individual authorized to submit the bid and authorized by that
submission to agree to perform the contract if the bid is accepted. If the request for bid or other
specifications provided by the state agency specify the individual required to submit the bid, the
bid must comply with that requirement.

(2) The unit price must be expressly stated in the bid and may not have to be calculated by the
state agency by dividing the total of the unit prices by the number of units specified or required.

(3) A bid that does not include the items required by subsection (1) as part of or along with
the bid may not be accepted by the state agency.

(4) The following definitions apply to this section:

(a) "Building" has the meaning provided in 18-2-101.

(b) "Construction" has the meaning provided in 18-2-101.

(c) "State agency" means a department, board, commission, authority, or office of a branch of
state government, including the board of regents and the Montana university system.

(d) "Unit price" means the price of lumber, concrete, earth, pipe, or other construction item,
activity, or material for which the price is required by the request for bids to be bid on the basis
of that item, a linear foot, square foot, square yard, cubic yard, activity an hour or other
measurement of time, or other standard unit of measurement for that material, item, or activity.

History: En. Sec. 2, Ch. 282, L. 1999.

18-2-304 through 18-2-305 reserved.



18-2-306. Time of final acceptance and final payment on construction contracts -- interest.
(1) A government entity that entersinto a contract for the construction of a building shall, unless
otherwise provided by law or the contract and within 10 days after a request by the construction
contractor for final acceptance, decide whether or not to make final acceptance. Within 30 days
after final acceptance by the government entity, the government entity shall make the final
payment of the contract price specified in the contract to the other party to the contract.

(2) Except as provided by law or the contract, a government entity that fails to complete the
payment of the contract price at the time required by subsection (1) shall pay to the other party to
the contract interest at the rate specified in 17-8-242 or 18-1-404, as applicable. Collection of
interest pursuant to this section does not preclude any other legal remedy.

(3) The following definitions apply to this section:

(a) "Building" has the meaning provided in 18-2-101.

(b) "Construction" has the meaning provided in 18-2-101.

(c) "Final acceptance” means the government entity's acceptance of the construction of a
building by the contractor upon certification by the architect, project engineer, or other
representative of the government entity of final completion of the building.

(d) "Final completion” meansthat the building has been completed in accordance with the
terms and conditions of the contract documents.

(e) "Government entity" means a department, agency, commission, board, authority,
institution, or office of the state, including the board of regents and the Montana university
system, a municipality, county, consolidated municipal-county government, school district, or
other special district.

History: En. Sec. 1, Ch. 439, L. 1999; amd. Sec. 13, Ch. 181, L. 2001.

18-2-307 through 18-2-310 reser ved.

18-2-311. Repealed. Sec. 3, Ch. 87, L. 1985.
History: En. Sec. 1, Ch. 141, L. 1967; R.C.M. 1947, 82-1927.

18-2-312. Excusable delays. A public contractor shall not be considered to be working beyond

contract time if the delay is caused by an accident or casualty produced by physical cause which

is not preventable by human foresight, i.e., any of the misadventures termed an "act of God".
History: En. Sec. 2, Ch. 141, L. 1967; R.C.M. 1947, 82-1928.

18-2-313. Contract provisions necessary for federal funds. In all contracts let for Sate,
county, municipal, and school construction, repair, or maintenance work under any of the laws of
this state when the funds for the projects are supplied in whole or in part from funds of the
United States government, it is lawful to insert in each of the contracts any provisions that are or
will be necessary to have such contract conform to any federal statutes or regulation under which
such funds are supplied.

History: En. Sec. 1, Ch. 43, Ex. L. 1933; re-en. Sec. 269.1, R.C.M. 1935; amd. Sec. 2, Ch. 97, L. 1977; R.C.M.
1947, 82-1147.

18-2-314. Cost-plus system invalid. Any contracts made by, on behalf of, or for the state of
Montana which shall directly or indirectly recognize the cost-plus system or principle shall be
void and of no effect and this section shall stand as a notice of the invalidity of any such contract.

History: En. Sec. 5, Ch. 149, L. 1927; re-en. Sec. 259.5, R.C.M. 1935; R.C.M. 1947, 82-1135.



18-2-315. State purchasing not affected. Nothing contained in 18-2-301, 18-2-302, or 18-2-314
alters, modifies, or changes the laws providing for or relating to department of administration
functionsrelating to state purchasing.

History: En. Sec. 6, Ch. 149, L. 1927; re-en. Sec. 259.6, R.C.M. 1935; amd. Sec. 55, Ch. 326, L. 1974; R.C.M.
1947, 82-1136.

18-2-316. Limit on retainage for public contracts. (1) The maximum retainage applied to
construction contracts administered by the state of Montana or any department, agency, or
political subdivision of the state of Montana, by any county, municipality, or political
subdivision of a county or municipality, or by a school district may not exceed 5% if the
contractor is performing by the terms of the contract.

(2) The retainage percentage withheld by a government entity, as provided for in subsection
(1), from acontractor is the maximum retainage percentage that a contractor may withhold from
a subcontractor.

(3) For the purposes for this section, "retainage” means the ratio, in percent, of funds retained
to the total amount to be paid to the contractor by the government entity.

History: En. Sec. 2, Ch. 222, L. 1999.



Part 4
Special Conditions - Labor

18-2-401. Definitions. Unless the context requires otherwise, in this part, the following
definitions apply:

(1) A "bonafide resident of Montana' is a person who, a the time of employment and
immediately prior to the time of employment, has lived in this state in a manner and for atime
that is sufficient to clearly justify the conclusion that the person's past habitation in this state has
been coupled with an intention to make it the person's home. Persons who come to Montana
solely in pursuance of any contract or agreement to perform labor may not be considered to be
bona fide residents of Montana within the meaning and for the purpose of this part.

(2) "Commissioner" means the commissioner of labor and industry provided for in 2-15-1701.

(3) () "Construction services" means work performed by an individual in construction, heavy
construction, highway construction, and remodeling work.

(b) The term does not include:

() engineering, superintendence, management, office, or clerical work on a public works
contract; or

(i) consulting contracts, contracts with commercial suppliers for goods and supplies, or
contracts with professionals licensed under state law.

(4) "Contractor" means any general contractor, subcontractor, firm, association, partnership,
corporation, limited liability partnership, or limited liability company engaged in construction
services.

(5) "Department” means the department of labor and industry provided for in 2-15-1701.

(6) "District" means a prevailing wage rate district established as provided in 18-2-411.

(7) "Employer" means any firm, association, partnership, corporation, limited liability
partnership, or limited liability company engaged in nonconstruction services.

(8) "Heavy and highway construction wage rates' means wage rates, including fringe benefits
for health and welfare and pension contributions, that meet the requirements of the Employee
Retirement Income Security Act of 1974 and other bona fide programs approved by the United
States department of labor and zone pay and travel allowance that are determined and established
statewide for heavy and highway construction projects, such as alteration or repair of roads,
streets, highways, aleys, runways, trails, parking areas, utility rights-of-way, staging yards
located on or off the right-of-way, or new or reopened pits that produce aggregate, asphalt,
concrete, or backfill when the pit does not normally sell to the general public.

(9) "Nonconstruction services' means work performed by an individual, not including
management, office, or clerical work, for:

(a) the maintenance of publicly owned buildings and facilities, including public highways,
roads, streets, and alleys,

(b) custodial or security services for publicly owned buildings and facilities;

(c) grounds maintenance for publicly owned property;

(d) the operation of public drinking water supply, waste collection, and waste disposal
systems;

(e) law enforcement, including janitors and prison guards;

() fire protection;

(9) public or school transportation driving;

(h) nursing, nurse's aid services, and medical laboratory technician services;



(i) material and mail handling;

(j) food service and cooking;

(k) motor vehicle and construction equipment repair and servicing; and

() appliance and office machine repair and servicing.

(20) "Project location™ means the construction site where a public works project involving
construction services is being built, installed, or otherwise improved or reclaimed, as specified
on the project plans and specifications.

(11) (&) "Public works contract" means a contract for construction services let by the state,
county, municipality, school district, or political subdivision or for nonconstruction services let
by the state, county, municipality, or political subdivision in which the total cost of the contract
isin excess of $25,000. The nonconstruction services classification does not apply to any school
district that at any time prior to April 27, 1999, contracted with a private contractor for the
provision of nonconstruction services on behalf of the district.

(b) The term does not include contracts entered into by the department of public health and
human services for the provision of human services.

(12) "Special circumstances' means all work performed at afacility that is built or developed
for a specific Montana public works project and that is located in a prevailing wage district that
containsthe project location or that is located in a contiguous prevailing wage district.

(13) (a) "Standard prevailing rate of wages' or "standard prevailing wage" means:

() the heavy and highway construction wage rates applicable to heavy and highway
construction projects; or

(i) those wages, other than heavy and highway congtruction wages, including fringe benefits
for health and welfare and pension contributions, that meet the requirements of the Employee
Retirement Security Act of 1974 and other bonafide programs approved by the United States
department of labor and travel allowancethat are paid in the district by other contractors for
work of asimilar character performed in that district by each craft, classification, or type of
worker needed to complete a contract under this part. In each district, the sandard prevailing rate
of wages must be computed by the department based on work performed by electrical contractors
who are licensed under Title 37, chapter 68, master plumbers who are licensed under Title 37,
chapter 69, part 3, and Montana contractors who are registered under Title 39, chapter 9, and
whose work is performed according to commercial building codes. The contractor survey must
include information pertaining to the number of skilled craftspersons employed in the employer's
peak month of employment and the wages and benefits paid for each craft. In setting the
prevailing wages from the survey for each craft, the department shall use the weighted average
wage for each craft, except in those cases in which the survey shows that 50% of the
craftspersons are receiving the same wage. When the survey shows that 50% of the craftspersons
are receiving the same wage, that wage is the prevailing wage for that craft. The work performed
must be work of asimilar character to the work performed in the district unless the annual survey
of construction contractors and the biennial survey of nonconstruction service employersinthe
district does not generate sufficient data. If the survey produces insufficient data, the rate may be
established by the use of other information or methods that the commissioner determines fairly
establish the standard prevailing rate of wages. The commissioner shall establish by rule the
method or methods by which the standard prevailing rate of wages is determined. The rules must
establish aprocess for determining if there is insufficient data generated by the survey of
employers in the district that requires the use of other methods of determining the standard
prevailing rate of wages. The rules must identify the amount of datathat constitutes insufficient



data and require the commissioner of labor to use other methods of determining the standard
prevailing rate of wages when insufficient data exists. The alternative methods of determining
the prevailing rate of wages must provide for review and the incorporation of data from work of
asimilar character that is conducted as near as possible to the original district.

(b) When work of asimilar character is not being performed in the district, the standard
prevailing rate of wages, including fringe benefits for health and welfare and pension
contributions, that meets the requirements of the Employee Retirement Security Act of 1974 and
other bona fide programs approved by the United States department of labor and the rate of
travel allowance must be those rates established by collective bargaining agreements in effect in
the district for each craft, classification, or type of worker needed to complete the contract.

(14) "Work of asimilar character" means work on private commercial projects aswell as
work on public projects.

History: (1), (4)En. Sec. 2, Ch. 102, L. 1931; re-en. Sec. 3043.2, R.C.M. 1935; Sec. 41-702, R.C.M. 1947; (2),
(3)En. Sec. 1, Ch. 139, L. 1981; (5)En. Sec. 1, Ch. 102, L. 1931; re-en. Sec. 3043.1, R.C.M. 1935; amd. Sec. 1, Ch.
32, L. 1955; amd. Sec. 1, Ch. 43, L. 1961; amd. Sec. 1, Ch. 265, L. 1969; amd. Sec. 1, Ch. 375, L. 1973; amd. Sec.
1, Ch. 531, L. 1975; Sec. 41-701, R.C.M. 1947; R.C.M. 1947, 41-701(part), 41-702; amd. Sec. 1, Ch. 139, L. 1981;
amd. Sec. 2, Ch. 561, L. 1987; amd. Sec. 2, Ch. 609, L. 1993; amd. Sec. 1, Ch. 522, L. 1997; amd. Sec. 1, Ch. 30, L.
1999; amd. Sec. 1, Ch. 289, L. 1999; amd. Sec. 1, Ch. 496, L. 1999; amd. Sec. 1, Ch. 517, L. 2001; amd. Sec. 1, Ch.
293, L. 2003.

18-2-402. Standard prevailing rate of wages. (1) The Montana commissioner of labor may
determine the standard prevailing rate of wages applicable to public works contracts under this
part. The commissioner shall undertake to keep and maintain copies of collective bargaining
agreements and other information on which the rates are based.

(2) The provisions of this part do not apply in those instances where the standard prevailing
rate of wages is determined pursuant to federal law.

(3) In no instances where this part is applicable shall the standard prevailing rate of wage be
determined to be greater than the applicable rate of wage in the area for the particular work in
guestion as negotiated under existing and current collective bargaining agreements.

History: En. Sec. 1, Ch. 102, L. 1931; re-en. Sec. 3043.1, R.C.M. 1935; amd. Sec. 1, Ch. 32, L. 1955; amd. Sec.
1, Ch. 43, L. 1961; amd. Sec. 1, Ch. 265, L. 1969; amd. Sec. 1, Ch. 375, L. 1973; amd. Sec. 1, Ch. 531, L. 1975,
R.C.M. 1947, 41-701(1), (4), (5); amd. Sec. 3, Ch. 561, L. 1987.

18-2-403. Preference of M ontana labor in public works -- wages -- tax-exempt project --
federal exception. (1) In every public works contract, there must be inserted in the bid
specification and the public works contract a provision requiring the contractor to give
preference to the employment of bona fide residents of Montana in the performance of the work.

(2) All public works contracts for construction services under subsection (1), except those for
heavy and highway construction, that are conducted at the project location or under special
circumstances must contain a provision requiring the contractor to pay:

(a) the travel allowance that isin effect and applicable to the district in which the work is
being performed; and

(b) the standard prevailing rate of wages, including fringe benefits for health and welfare and
pension contributions, that:

(i) meets the requirements of the Employee Retirement Income Security Act of 1974 and
other bona fide programs approved by the United States department of labor; and

(i) isin effect and applicable to the district in which the work is being performed.

(3) Inevery public works contract for heavy and highway construction, there must be inserted



aprovision to require the contractor to pay the heavy and highway construction wage rates
established statewide for heavy and highway construction services conducted at the project
location or under special circumstances.

(4) Except as provided in subsection (5), al public works contracts for nonconstruction
services under subsection (1) must contain a provision requiring the contractor to pay:

(a) the travel allowance that isin effect and applicable to the district in which the work is
being performed; and

(b) the standard prevailing rate of wages, including fringe benefits for health and welfare and
pension contributions, that:

(i) meets the requirements of the Employee Retirement Income Security Act of 1974 and
other bona fide programs approved by the United States department of labor; and

(i) isin effect and applicable to the district in which the work is being performed.

(5) An employer who, as a nonprofit organization providing individuals with vocational
rehabilitation, performs a public works contract for nonconstruction services and who employs
an individual whose earning capacity isimpaired by a mental, emotional, or physical disability
may pay the individual wages that are less than the standard prevailing wage if the employer
complies with the provisions of section 214(c) of the Fair Labor Standards Act of 1938, 29
U.S.C. 214 and 29 CFR, part 525, and the wages paid are equal to or above the minimum wage
required in 39-3-404.

(6) Transportation of goods, supplies, materials, and manufactured or fabricated itemsto or
from the project location is not subject to payment of the standard prevailing rate of wages.

(7) A contract, other than a public works contract, let for a project costing more than $25,000
and financed from the proceeds of bonds issued under Title 17, chapter 5, part 15, or Title 90,
chapter 5 or 7, must contain a provision requiring the contractor to pay the standard prevailing
wage rate in effect and applicable to the district in which the work is being performed unless the
contractor performing the work has entered into a collective bargaining agreement covering the
work to be performed.

(8) A public works contract may not be let to any person, firm, association, or corporation
refusing to execute an agreement with the provisions described in subsections (1) through (7) in
it, provided that in public works contracts involving the expenditure of federal-aid funds, this
part may not be enforced in a manner asto conflict with or be contrary to the federal statutes
prescribing a labor preference to honorably discharged veterans of the armed forces and
prohibiting as unlawful any other preference or discrimination among citizens of the United
States.

(9) Failure to include the provisions required by 18-2-422 in a public works contract relieves
the contractor from the contractor's obligation to pay the standard prevailing wage rate and
places the obligation on the public contracting agency.

History: En. Sec. 1, Ch. 102, L. 1931; re-en. Sec. 3043.1, R.C.M. 1935; amd. Sec. 1, Ch. 32, L. 1955; amd. Sec.
1, Ch. 43, L. 1961; amd. Sec. 1, Ch. 265, L. 1969; amd. Sec. 1, Ch. 375, L. 1973; amd. Sec. 1, Ch. 531, L. 1975;
R.C.M. 1947, 41-701(part); amd. Sec. 2, Ch. 58, L. 1979; amd. Sec. 2, Ch. 139, L. 1981; amd. Sec. 4, Ch. 561, L.
1987; (4)En. Sec. 1, Ch. 420, L. 1991; amd. Sec. 3, Ch. 464, L. 1993; amd. Sec. 3, Ch. 609, L. 1993; amd. Sec. 2,
Ch. 522, L. 1997; amd. Sec. 2, Ch. 289, L. 1999; amd. Sec. 1, Ch. 467, L. 2003.

18-2-404. Approval of public works contract -- bond. (1) All public works contracts under this
part must be approved in writing by the legal adviser of the contracting county, municipal
corporation, school digtrict, assessment district, or special improvement district body or officer
prior to execution by the contracting public officer or officers.



(2) Indl public works contracts entered into under the provisions of this part, at least $1,000
of the contract price must be withheld at all times until the termination of the public works
contract.

History: (1)En. Sec. 1, Ch. 102, L. 1931, re-en. Sec. 3043.1, R.C.M. 1935; amd. Sec. 1, Ch. 32, L. 1955; amd.
Sec. 1, Ch. 43, L. 1961; amd. Sec. 1, Ch. 265, L. 1969; amd. Sec. 1, Ch. 375, L. 1973; amd. Sec. 1, Ch. 531, L.
1975; Sec. 41-701, R.C.M. 1947; (2)En. Sec. 3, Ch. 102, L. 1931; re-en. Sec. 3043.3, R.C.M. 1935; amd. Sec. 2, Ch.
43, L. 1961; Sec. 41-703, R.C.M. 1947; R.C.M. 1947, 41-701(part), 41-703(part); and. Sec. 3, Ch. 522, L. 1997.

18-2-405. Repealed. Sec. 8, Ch. 609, L. 1993.

History: En. Sec. 1, Ch. 102, L. 1931; re-en. Sec. 3043.1, R.C.M. 1935; amd. Sec. 1, Ch. 32, L. 1955; amd. Sec.
1, Ch. 43, L. 1961; amd. Sec. 1, Ch. 265, L. 1969; amd. Sec. 1, Ch. 375, L. 1973; amd. Sec. 1, Ch. 531, L. 1975,
R.C.M. 1947, 41-701(part).

18-2-406. Posting wage scale and fringe benefits. The contractor performing work or providing
construction services under public works contracts, as provided in this part, shall post ina
prominent and accessible site on the project or staging area, not later than the first day of work
and continuing for the entire duration of the project, alegible statement of all wages and fringe
benefits to be paid to the employees.

History: En. Sec. 1, Ch. 102, L. 1931; re-en. Sec. 3043.1, R.C.M. 1935; amd. Sec. 1, Ch. 32, L. 1955; amd. Sec.
1, Ch. 43, L. 1961; amd. Sec. 1, Ch. 265, L. 1969; amd. Sec. 1, Ch. 375, L. 1973; amd. Sec. 1, Ch. 531, L. 1975;
R.C.M. 1947, 41-701(2); amd. Sec. 2, Ch. 517, L. 2001.

18-2-407. Forfeiture for failure to pay standard prevailing wage. (1) Except as provided in
18-2-403, a contractor, subcontractor, or employer who pays workers or employees at lessthan
the standard prevailing wage as established under the public works contract shall forfeit to the
department a penalty at arate of up to 20% of the delinquent wages plus fringe benefits, attorney
fees, audit fees, and court costs. Money collected by the department under this section must be
deposited in the general fund. A contractor, subcontractor, or employer shall also forfeit to the
employee the amount of wages owed plus $25 a day for each day that the employee was
underpaid.

(2) Whenever it appearsto the contracting agency or to the Montana commissioner of labor
and industry that there is insufficient money due to the contractor or the employer under the
terms of the contract to cover penalties, the Montana commissioner of labor and industry may,
within 90 days after the filing of notice of completion of the project and its acceptance by the
contracting agency, maintain an action in district court to recover all penalties and forfeitures
due. This part does not prevent the individual worker who has been underpaid or the
commissioner of labor and industry on behalf of all the underpaid workers from maintaining an
action for recovery of the wages due under the contract as provided in Title 39, chapter 3, part 2,
except that appeal of the hearings officer's decision is made directly to district court rather than
to the board of personnel appeals.

History: En. Sec. 1, Ch. 102, L. 1931; re-en. Sec. 3043.1, R.C.M. 1935; amd. Sec. 1, Ch. 32, L. 1955; amd. Sec.
1, Ch. 43, L. 1961; amd. Sec. 1, Ch. 265, L. 1969; amd. Sec. 1, Ch. 375, L. 1973; amd. Sec. 1, Ch. 531, L. 1975;
R.C.M. 1947, 41-701(3); amd. Sec. 5, Ch. 554, L. 1989; amd. Sec. 4, Ch. 609, L. 1993; amd. Sec. 4, Ch. 90, L.
1995; amd. Sec. 13, Ch. 389, L. 1999; amd. Sec. 2, Ch. 467, L. 2003.

18-2-408. Renumbered . Code Commissioner, 1985.



18-2-409. M ontana residents to be employed on state construction contracts. (1) On any
state construction project funded by state or federal funds, except a project partially funded with
federal aid money from the United States department of transportation or when residency
preference laws are specifically prohibited by federal law and to which the state is a signatory to
the construction contract, each contractor shall ensure that at least 50% of the contractor's
workers performing labor on the project are bona fide Montana residents, as defined in 18-2-401.

(2) For any contract awarded for a state construction project, except a project partially funded
with federal aid money from the United States department of transportation or when residency
preference laws are specifically prohibited by federal law, there must be inserted in the bid
specification and the contract a provision, in language approved by the commissioner of labor
and industry, implementing the requirements of subsection (1). The bid specification and the
contract must provide that at least 50% of the workers on the project will be bona fide Montana
residents. If dueto alack of qualified personnel each contractor cannot guarantee that at least
50% of the contractor's workers on the project will be Montana residents, the contract must
provide that the percentage that the commissioner of labor and industry believes possible will be
Montana residents.

(3) The commissioner of labor and industry shall enforce this section and investigate
complaints of its violation and may adopt rules to implement this section.

History: En. Sec. 1, Ch. 549, L. 1985; amd. Sec. 1, Ch. 564, L. 2003.

18-2-410 reserved.

18-2-411. Creation of prevailing wage rate districts. (1) Without taking into consideration
heavy and highway construction wage rates, the commissioner shall divide the state into at least
10 prevailing wage rate districts.

(2) Ininitially determining the districts, the commissioner must:

(a) follow the rulemaking procedures in the Montana Administrative Procedure Act; and

(b) publish the reasons supporting the creation of each digtrict.

(3) A district boundary may not be changed except for good cause and in accordance with the
rulemaking procedures in the Montana Administrative Procedure Act.

(4) The presence of collective bargaining agreements in a particular area may not be the sole
basis for the creation of boundaries of a district, nor may the absence of collective bargaining
agreements in a particular area be the sole basis for changing the boundaries of adistrict.

(5) For each prevailing wage rate district established under this section, the commissioner
shall determine the standard prevailing rate of wages to be paid employees, as provided in 18-2-
401 and 18-2-402.

History: En. Sec. 1, Ch. 561, L. 1987; amd. Sec. 5, Ch. 609, L. 1993.

18-2-412. M ethod for payment of standard prevailing wage. (1) To fulfill the obligation to
pay the standard prevailing rate of wages under 18-2-403, a contractor or subcontractor may:

(a) pay the amount of fringe benefits and the basic hourly rate of pay that is part of the
standard prevailing rate of wages directly to the worker or employee in cash;

(b) make an irrevocable contribution to atrustee or athird person pursuant to a fringe benefit
fund, plan, or program that meets the requirements of the Employee Retirement Income Security
Act of 1974 or that is a bona fide program approved by the United States department of labor; or

(c) make payments using any combination of methods set forth in subsections (1)(a) and



(1)(b) so that the aggregate of payments and contributions is not less than the standard prevailing
rate of wages, including fringe benefits for health and welfare and pension contributions that
meet the requirements of the Employee Retirement Income Security Act of 1974, travel, or other
bona fide programs approved by the United States department of labor, that is applicable to the
district for the particular type of work being performed.

(2) The fringe benefit fund, plan, or program described in subsection (1)(b) must provide
benefits to workers or employees for health care, pensions on retirement or death, life insurance,
disability and sickness insurance, or bona fide programs that meet the requirements of the
Employee Retirement Income Security Act of 1974 or that are approved by the United States
department of labor.

(3) A private contractor or subcontractor shall file a copy of the fringe benefit fund, plan, or
program described in subsection (2) with the department.

History: En. Sec. 1, Ch. 609, L. 1993.

18-2-413 through 18-2-420 reser ved.

18-2-421. Notice. When a public works project is accepted by the public contracting agency, a
notice of acceptance and the completion date of the project must be sent to the department.
However, in the case of public works contracts that amount to $50,000 or less in cost, the notice
of acceptance and the completion date of the project is not required unless the department
requests that information. The 90-day limitation for filing an action in district court, as provided
in 18-2-407, does not begin until the public contracting agency notifies the department of its
acceptance of the public works project.

History: En. Sec. 3, Ch. 139, L. 1981; amd. Sec. 4, Ch. 522, L. 1997.

18-2-422. Bid specification and public works contract to contain standard prevailing wage
rate and payroll record notification. All public works contracts and the bid specifications for
those contracts must contain:

(1) aprovision stating for each job classification the standard prevailing wage rate, including
fringe benefits, that the contractors and employers shall pay during construction of the project;

(2) aprovision requiring each contractor and employer to maintain payroll recordsin a
manner readily capable of being certified for submission under 18-2-423, for not less than 3
years after the contractor's or employer's completion of work on the project; and

(3) aprovision requiring each contractor to post a statement of all wages and fringe benefits
in compliance with 18-2-423.

History: En. Sec. 4, Ch. 139, L. 1981; amd. Sec. 5, Ch. 522, L. 1997; amd. Sec. 3, Ch. 517, L. 2001.

18-2-423. Submission of payroll records. If acomplaint isfiled with the department alleging
noncompliance with 18-2-422, the department may require the project to submit to it certified
copies of the payroll records for workers employed on that project. A contractor or a
subcontractor shall pay employees receiving an hourly wage on aweekly basis. If awage
violation complaint is filed with the department, the contractor or subcontractor shall provide the
employee's payroll records to the department within 5 days of receiving the payroll request from
the department.

History: En. Sec. 5, Ch. 139, L. 1981; amd. Sec. 6, Ch. 609, L. 1993.



18-2-424. Enforcement. If acontractor or a subcontractor refuses to submit payroll records
requested by the department pursuant to 18-2-423, the commissioner or his authorized
representative may issue subpoenas compelling the production of those records.

History: En. Sec. 6, Ch. 139, L. 1981.

18-2-425. Prohibition -- project labor agreement. (1) Except as otherwise provided in this
chapter, the state or any political subdivision that contracts for the construction, maintenance,
repair, or improvement of public works may not require that a contractor, subcontractor, or
material supplier or carrier engaged in the construction, maintenance, repair, or improvement of
public works execute or otherwise become a party to any project labor agreement, collective
bargaining agreement, prehire agreement, or other agreement with employees, their
representatives, or any labor organization as a condition of bidding, negotiating, being awarded,
or performing work on a public works contract.

(2) For the purposes of this section, "public works' means:

(a) abuilding, road, street, sewer, storm drain, water system, irrigation system, reclamation
project, or other facility owned or to be contracted for by the state or a political subdivision and
that is paid for in whole or in part with tax revenue paid by residents of the state; or

(b) any other construction service or nonconstruction service as defined in 18-2-401.

History: En. Sec. 1, Ch. 540, L. 1999.

18-2-426 through 18-2-430 reserved.

18-2-431. Rulemaking authority. The commissioner may adopt rules necessary to implement
this part.
History: En. Sec. 1, Ch. 234, L. 1985.

18-2-432. Penalty for violation. (1) (a) If a person, firm, or corporation failsto comply with the
provisions of this part, the state, county, municipality, school district, or officer of a political
subdivision that executed the public works contract shall retain $1,000 of the contract price as
liquidated damages for the violation of the terms of the public works contract, and the money
must be credited to the proper funds of the state, county, municipality, school district, or political
subdivision.

(b) If aperson, firm, or corporation failsto comply with the provisions of this part due to
gross negligence, as determined by the commissioner, the commissioner may retain up to an
additional $10,000 above the amount provided for in subsection (1)(a) as a penalty for the
violation of the terms of the public works contract. The money retained pursuant to this
subsection (1)(b) must be credited to the proper funds of the state, county, municipality, school
district, or other political subdivision.

(2) Whenever a contractor or subcontractor is found by the commissioner to have
aggravatedly or willfully violated the labor sandards provisions of this chapter, the contractor or
subcontractor or any firm, corporation, partnership, or association in which the contractor or
subcontractor has a substantial interest isineligible, for a period not to exceed 3 years after the
date of the final judgment, to receive any public works contracts or subcontracts that are subject
to the provisions of this chapter.

(3) Whenever an action has been instituted in a district court in this state against any person,
firm, or corporation for the violation of this part, the court in which the action is pending is



authorized to issue an injunction to restrain the person, firm, or corporation from proceeding with
a public works contract with the state, county, municipality, school district, or political
subdivision, pending the final determination of the instituted action.

History: En. Sec. 3, Ch. 102, L. 1931; re-en. Sec. 3043.3, R.C.M. 1935; amd. Sec. 2, Ch. 43, L. 1961; R.C.M.
1947, 41-703(part); Sec. , MCA 1983; redes. by Code Commissioner, 1985; amd. Sec. 7, Ch. 609, L. 1993; amd.
Sec. 6, Ch. 522, L. 1997; amd. Sec. 1, Ch. 78, L. 1999.



CHAPTER 3
STATE BUILDING LEASES

Part 1
General Provisons

18-3-101. Authority to lease with option to purchase. When authorized by a vote of two-thirds
of the members of each house of the legislature, the department of administration may, as part of
the long-range building program, enter into alease contract that provides an option to purchase a
building to be used by the state or any department of state government.

History: En. 82-3315.1 by Sec. 1, Ch. 242, L. 1974; R.C.M. 1947, 82-3315.1; amd. Sec. 1, Ch. 455, L. 1997.

18-3-102. Repealed. Sec. 8, Ch. 455, L. 1997.
History: En. 82-3315.4 by Sec. 4, Ch. 242, L. 1974; R.C.M. 1947, 82-3315.4.

18-3-103. Repealed. Sec. 8, Ch. 455, L. 1997.
History: En. 82-3315.7 by Sec. 7, Ch. 242, L. 1974; R.C.M. 1947, 82-3315.7.

18-3-104. Repealed. Sec. 8, Ch. 455, L. 1997.
History: En. 82-3315.5 by Sec. 5, Ch. 242, L. 1974; R.C.M. 1947, 82-3315.5.

18-3-105. L ocation of building. A building authorized pursuant to 18-3-101 must be located as
determined by the terms of the request for proposals. If a contract entered into pursuant to this
chapter requires the sale or lease of any interest in state lands, the contract must have prior
approval of the board of land commissioners.

History: En. 82-3315.2 by Sec. 2, Ch. 242, L. 1974; R.C.M. 1947, 82-3315.2; amd. Sec. 2, Ch. 455, L. 1997.

18-3-106. Security pledge. To insure an adequate security provision for the lessor, the full faith
and credit and taxing powers of the state of Montana are pledged in the amount necessary for the
payment of rent incurred pursuant to a contract authorized by this part.

History: En. 82-3315.3 by Sec. 3, Ch. 242, L. 1974; R.C.M. 1947, 82-3315.3.

18-3-107. Repealed. Sec. 8, Ch. 455, L. 1997.
History: En. 82-3315.6 by Sec. 6, Ch. 242, L. 1974; R.C.M. 1947, 82-3315.6.

18-3-108 through 18-3-109 reser ved.

18-3-110. Requests for proposals. (1) The department, with the cooperation of the departments
that will occupy the rental property, shall develop arequest for proposals defining the state's
program and building specification requirements. A request for proposals must be administered
in accordance with 18-4-304(3) through (6).

(2) For projects valued at less than $2 million, the departments may develop the request for
proposals. For projects valued at $2 million or more, the departments shall contract with a
licensed architect or engineer selected in accordance with 18-2-112 for the development of the



request for proposals.

(3) A successful proposer, general contractor, or subcontractor engaged in construction under
this part shall pay the standard prevailing rate of wagesto employees engaged in the construction
of the leased property.

History: En. Sec. 3, Ch. 455, L. 1997; amd. Sec. 47, Ch. 51, L. 1999.

18-3-111. Exemption from construction contract requirements. Except as provided in 18-3-
110, acontract provided for in this chapter is not subject to the provisions of Title 18, chapter 2.
History: En. Sec. 4, Ch. 455, L. 1997.



CHAPTER 4
MONTANA PROCUREMENT ACT

Part 1
General Provisons

18-4-101. Repealed. Sec. 53, Ch. 519, L. 1983.

History: (1), (2)En. 82-1902.1 by Sec. 8, Ch. 97, L. 1977; Sec. 82-1902.1, R.C.M. 1947; (3)En. Sec. 7, Ch. 66,
L. 1923; re-en. Sec. 293.7, R.C.M. 1935; amd. Sec. 2, Ch. 69, L. 1949; amd. Sec. 1, Ch. 301, L. 1971; amd. Sec. 72,
Ch. 326, L. 1974; amd. Sec. 4, Ch. 97, L. 1977; Sec. 82-1917, R.C.M. 1947; R.C.M. 1947, 82-1902.1, 82-
1917(part); amd. Sec. 1, Ch. 597, L. 1979.

18-4-102. Repealed. Sec. 53, Ch. 519, L. 1983.

History: (1), (2)En. Sec. 8, Ch. 66, L. 1923; re-en. Sec. 293.8, R.C.M. 1935; amd. Sec. 2, Ch. 301, L. 1971;
amd. Sec. 1, Ch. 496, L. 1973; amd. Sec. 9, Ch. 242, L. 1974; amd. Sec. 73, Ch. 326, L. 1974; Sec. 82-1918, R.C.M.
1947; (3)En. Sec. 11, Ch. 66, L. 1923; re-en. Sec. 293.11, R.C.M. 1935; amd. Sec. 76, Ch. 326, L. 1974; Sec. 82-
1921, R.C.M. 1947; R.C.M. 1947, 82-1918(1), 82-1921(part); and. Sec. 2, Ch. 597, L. 1979.

18-4-103. Repealed. Sec. 2, Ch. 175, L. 1979.
History: En. 82-1915.1 by Sec. 70, Ch. 326, L. 1974; R.C.M. 1947, 82-1915.1.

18-4-104. Renumbered. Code Commissioner, 1983.
18-4-105. Renumbered. Code Commissioner, 1983.
18-4-106 through 18-4-110 reser ved.
18-4-111. Renumbered. Code Commissioner, 1983.
18-4-112 through 18-4-120 reser ved.

18-4-121. Short title. This chapter may be cited as the "Montana Procurement Act".
History: En. Sec. 1, Ch. 519, L. 1983.

18-4-122. Purpose. The underlying purposes and policies of this chapter are to:

(1) simplify, clarify, and modernize the law governing procurement by the state of Montana;

(2) permit the continued development of procurement policies and practices,

(3) make as consistent as possible the procurement laws among the various jurisdictions,

(4) provide for increased public confidence in the procedures followed in public procurement;

(5) ensure the fair and equitable treatment of all persons who deal with the procurement
system of the state;

(6) provide increased economy in state procurement activities and maximize to the fullest
extent practicable the purchasing value of public funds of the state;

(7) foster effective, broad-based competition within the free enterprise system,

(8) provide safeguards for the maintenance of a procurement system of quality and integrity;



and
(9) provide the exclusive remedies for unlawful bid solicitations or contract awards.
History: En. Sec. 2, Ch. 519, L. 1983; amd. Sec. 2, Ch. 443, L. 1997.

18-4-123. Definitions. In this chapter, unless the context clearly requires otherwise or a different
meaning is prescribed for a particular section, the following definitions apply:

(1) "Business' means a corporation, partnership, individual, sole proprietorship, joint-stock
company, joint venture, or other private legal entity.

(2) "Change order" means a written order, signed by an authorized department representative,
directing the contractor to make changes that the changes clause of the contract authorizesthe
department to order without the consent of the contractor.

(3) "Contract" means all types of state agreements, regardiess of what they may be called, for
the procurement or disposal of suppliesor services.

(4) "Contract modification" means a written alteration in specifications, delivery point, rate of
delivery, period of performance, price, quantity, or other provisions of a contract accomplished
by mutual action of the partiesto the contract.

(5) "Contractor" means a person having a contract with a governmental body.

(6) "Data' means recorded information, regardless of form or characteristic.

(7) "Department”" means the department of administration.

(8) "Designee" means an authorized representative of a person holding a superior position.

(9) "Director" means the director of the department of administration.

(10) "Employee" means an individual drawing a salary from a governmental body, whether
elected or not, and any noncompensated individual performing personal services for a
governmental body.

(11) "Governmental body" means a department, commission, council, board, bureau,
committee, institution, legislative body, agency, government corporation, or other entity,
ingrumentality, or official of the executive, legislative, or judicial branch of this state, including
the board of regents and the Montana university system.

(12) (a) "Grant" means the furnishing by the federal government of assistance, whether
financial or otherwise, to a person or agency to support a program authorized by law.

(b) Grant does not include an award whose primary purpose is to procure an end product,
whether in the form of supplies or services. A contract resulting from an award is not a grant but
aprocurement contract.

(13) "Person” means any business, individual, union, committee, club, other organization, or
group of individuals.

(14) (a) "Printing" means the reproduction of an image from a printing surface generally made
by a contact impression that causes atransfer of ink or the reproduction of an impression by a
photographic process and includes graphic arts, typesetting, binding, and other operations
necessary to produce afinished printed product.

(b) Printing does not include rebinding or repair by alibrary or an office, department, board,
or commission of books, journals, pamphlets, magazines, and literary articles held as a part of its
library collection.

(15) (a) "Procurement” means acquisition with or without cost, buying, purchasing, renting,
leasing, or otherwise acquiring any supplies or services. The term includes all functions that
pertain to the obtaining of any supply or service, including description of requirements, selection
and solicitation of sources, preparation and award of contract, and all phases of contract



administration.

(b) Procurement does not include the acquiring of supplies or services by gift.

(16) "Procurement officer" means any person authorized to enter into and administer contracts
and make written determinations with respect to contracts. The term includes an authorized
representative acting within the limits of the representative's authority.

(17) "Purchasing agency" means any governmental body, other than the department, that is
authorized by this chapter or its implementing rules or by way of delegation from the director to
enter into contracts.

(18) (a) "Services' means the furnishing of labor, time, or effort by a contractor.

(b) Services does not include employment agreements or collective bargaining agreements,
the provision of human services administered by the department of public health and human
services, or services related to construction contracts.

(19) "Supplies' means all property except as otherwise provided by law, including but not
limited to equipment, materials, printing, and commodities, and excluding land or any interest in
land.

(20) "Using agency" means any governmental body of the state that uses any supplies or
services procured under this chapter.

(21) "Vendor" means a person who offers or may offer supplies or services to a public
agency.

History: En. Sec. 3, Ch. 519, L. 1983; amd. Sec. 3, Ch. 443, L. 1997; amd. Sec. 14, Ch. 181, L. 2001.

18-4-124. Local government adoption of procurement provisions. A political subdivision or
school district may adopt any or all parts of this chapter and the accompanying rules
promulgated by the department.

History: En. Sec. 45, Ch. 519, L. 1983.

18-4-125. Collection of data concerning public procurement. All using agencies shall
cooperate with the department in the preparation of statistical data concerning the procurement,
usage, and disposition of all supplies and services, and the department may employ trained
personnel as necessary to carry out this function. All using agencies shall furnish such reports as
the department may require concerning usage, needs, and stocks on hand, and the department
may prescribe formsto be used by the using agencies in requisitioning, ordering, and reporting
of supplies and services.

History: En. Sec. 11, Ch. 519, L. 1983.

18-4-126. Public accessto procurement information -- records -- retention. (1) Procurement
information is a public writing and must be available to the public as provided in 2-6-102 and
18-4-304.

(2) All procurement records must be retained, managed, and disposed of in accordance with
the state records management program, Title 2, chapter 6.

(3) Written determinations required by this chapter must be retained in the appropriate official
contract file of the department or the purchasing agency administering the procurement in
accordance with the state records management program.

History: En. Secs. 5, 26, Ch. 519, L. 1983; and. Sec. 4, Ch. 443, L. 1997.

18-4-127 through 18-4-130 reserved.



18-4-131. Repealed. Sec. 21, Ch. 443, L. 1997.
History: En. Sec. 4, Ch. 519, L. 1983.

18-4-132. Application. (1) This chapter applies to the expenditure of public funds irrespective of
their source, including federal assistance money, by this state acting through a governmental
body under any contract, except a contract exempted from this chapter by this section or by a
statute that provides that this chapter does not apply to the contract. This chapter appliesto a
procurement of suppliesor servicesthat is at no cost to the state and from which income may be
derived by the vendor and to a procurement of supplies or services from which income or amore
advantageous business position may be derived by the state. This chapter does not apply to either
grants or contracts between the state and its political subdivisions or other governments, except
as provided in part 4. This chapter also applies to the disposal of state supplies. This chapter or
rules adopted pursuant to this chapter do not prevent any governmental body or political
subdivision from complying with the terms and conditions of any grant, gift, bequest, or
cooperative agreement.

(2) This chapter does not apply to construction contracts.

(3) This chapter does not apply to expenditures of or the authorized sale or disposal of
equipment purchased with money raised by student activity fees designated for use by the
student associations of the university system.

(4) This chapter does not apply to contracts entered into by the Montana state lottery that have
an aggregate value of less than $250,000.

(5) This chapter does not apply to contracts entered into by the state compensation insurance
fund to procure insurance-related services.

(6) This chapter does not apply to employment of:

(a) aregistered professional engineer, surveyor, rea estate appraiser, or registered architect;

(b) aphysician, dentist, pharmacist, or other medical, dental, or health care provider;

(c) an expert witness hired for use in litigation, a hearings officer hired in rulemaking and
contested case proceedings under the Montana Administrative Procedure Act, or an attorney as
specified by executive order of the governor;

(d) consulting actuaries,

(e) aprivate consultant employed by the student associations of the university system with
money raised from student activity fees designated for use by those student associations;

(f) aprivate consultant employed by the Montana state lottery;

(g) aprivate investigator licensed by any jurisdiction;

(h) aclaims adjuster; or

(i) acourt reporter appointed as an independent contractor under 3-5-601.

(7) (@) This chapter does not apply to electrical energy purchase contracts by the university of
Montana or Montana state university, as defined in 20-25-201.

(b) Any savings accrued by the university of Montana or Montana state university in the
purchase or acquisition of energy must be retained by the board of regents of higher education
for university allocation and expenditure.

History: En. Sec. 44, Ch. 519, L. 1983; amd. Sec. 1, Ch. 548, L. 1989; amd. Sec. 2, Ch. 359, L. 1995; amd. Sec.

5, Ch. 443, L. 1997; amd. Sec. 1, Ch. 407, L. 1999; amd. Sec. 1, Ch. 580, L. 1999; amd. Sec. 30, Ch. 7, L. 2001,
amd. Sec. 15, Ch. 181, L. 2001; amd. Sec. 1, Ch. 153, L. 2003.

18-4-133. Purchases exempt from general requirements. (1) When immediate delivery of
articles or performance of service is required by the public exigencies, the articles or service



required may be procured by open purchase or contract at the place and in the manner in which
the articles are usually bought and sold or the services engaged between individuals but under
the direction of the department.

(2) (a) The department may exempt the department of corrections and the department of
public health and human services from the provisions of this chapter for the purchase of suitable
clothing by the department of corrections and the department of public health and human
services for resdents of its institutions and community-based programs.

(b) Asused in this section, "suitable clothing” means styled, seasonable clothing, which will
allow the resident to make a normal appearance in the community.

(3) When none of the bids or proposals received in response to avalid solicitation are from a
responsible bidder or offeror or responsive bidder or offeror, as defined in 18-4-301, the
procurement officer may:

(a) cancel and reissue the solicitation. If the procurement officer reissues the solicitation, the
procurement officer shall attempt to increase the number of potential vendors and may modify
any specification in the original solicitation.

(b) directly negotiate with a vendor if the procurement officer determines that a second or
subsequent solicitation would also be unsuccessful.

(4) The department shall adopt rules describing the conditions under which a procurement
officer may negotiate directly with avendor. The rules must reflect the purposes described in 18-
4-122.

(5) When a state department, agency, or official administers a grant of public funds and
contracts with a landowner to carry out arecreational or environmental remediation, reclamation,
or conservation project that benefits the state, the department may exempt the landowner from
the provisions of chapter 1 and this chapter if the landowner conducts the work or conducts a
form of competitive procurement allowed by the terms of the contract.

History: En. Sec. 9, Ch. 66, L. 1923; re-en. Sec. 293.9, R.C.M. 1935; amd. Sec. 8, Ch. 80, L. 1961; amd. Sec.
74, Ch. 326, L. 1974; amd. Sec. 1, Ch. 230, L. 1977; R.C.M. 1947, 82-1919; amd. Sec. 1, Ch. 418, L. 1979; amd.
Sec. 1, Ch. 74, L. 1981; amd. Sec. 47, Ch. 519, L. 1983; MCA 1981, ; redes. by Code Commissioner, 1983; amd.
Sec. 1, Ch. 262, L. 1991; amd. Sec. 62, Ch. 546, L. 1995; amd. Sec. 6, Ch. 443, L. 1997; amd. Sec. 16, Ch. 181, L.
2001.

18-4-134 through 18-4-140 reser ved.

18-4-141. Contract transfers and collusion prohibited -- violations and penalty. (1) A
contract or order or any interest in a contract or order may not be transferred, assigned, or
subcontracted by the party to whom the contract or order is given to any other party without the
express written approval of the state, and the state may declare void any unapproved transfer,
assignment, or subcontract.

(2) Collusion or secret agreements between vendors for the purpose of securing any
advantage to the vendors as against the state in the awarding of contracts are prohibited. The
state may declare the contract void if the department finds sufficient evidence after a contract has
been let that the contract was obtained by a vendor or vendors by reason of collusive or secret
agreement among the vendors to the disadvantage of the state.

(3) All rights of action for a breach of a contract by the contracting parties are reserved to the
state.

(4) A person who violates the provisions of 2-2-201 or this section, or both, is guilty of a
misdemeanor and shall be fined an amount of not less than $500 or more than $5,000, and the



state of Montana may at its option declare any contract in violation of the provisions of 2-2-201
or this section, or both, void ab initio.

History: En. Sec. 12, Ch. 66, L. 1923; re-en. Sec. 293.12, R.C.M. 1935; amd. Sec. 2, Ch L. 1973; amd. Sec.
77,Ch. 326, L. 1974; amd. Sec. 5, Ch. 97, L. 1977, R.C.M. 1947, 82-1922; amd. Sec. 1, Ch. 52, L. 1983; MCA

.43, L.
.52, L.
1981, ; redes. by Code Commissioner, 1983; amd. Sec. 7, Ch. 443, L. 1997; amd. Sec. 17, Ch. 181, L. 2001.



Part 2
Duties of Department

18-4-201. Repealed. Sec. 53, Ch. 519, L. 1983.

History: (1)En. Sec. 7, Ch. 66, L. 1923; re-en. Sec. 293.7, R.C.M. 1935; amd. Sec. 2, Ch. 69, L. 1949; amd. Sec.
1, Ch. 301, L. 1971; amd. Sec. 72, Ch. 326, L. 1974; amd. Sec. 4, Ch. 97, L. 1977; Sec. 82-1917, R.C.M. 1947,
(2)En. Sec. 4, Ch. 197, L. 1921; re-en. Sec. 287, R.C.M. 1921; amd. Sec. 1, Ch. 17, L. 1925; re-en. Sec. 287, R.C.M.
1935; amd. Sec. 1, Ch. 51, L. 1939; amd. Sec. 3, Ch. 80, L. 1961; amd. Sec. 60, Ch. 326, L. 1974; Sec. 82-1904,
R.C.M. 1947; R.C.M. 1947, 82-1904, 82-1917(1); amd. Sec. 3, Ch. 597, L. 1979.

18-4-202. Repealed. Sec. 53, Ch. 519, L. 1983.

History: En. Sec. 7, Ch. 66, L. 1923; re-en. Sec. 293.7, R.C.M. 1935; amd. Sec. 2, Ch. 69, L. 1949; amd. Sec. 1,
Ch. 301, L. 1971; amd. Sec. 72, Ch. 326, L. 1974; amd. Sec. 4, Ch. 97, L. 1977; R.C.M. 1947, 82-1917(part); amd.
Sec. 4, Ch. 597, L. 1979.

18-4-203. Repealed. Sec. 53, Ch. 519, L. 1983.

History: En. Sec. 7, Ch. 66, L. 1923; re-en. Sec. 293.7, R.C.M. 1935; amd. Sec. 2, Ch. 69, L. 1949; amd. Sec. 1,
Ch. 301, L. 1971; amd. Sec. 72, Ch. 326, L. 1974; amd. Sec. 4, Ch. 97, L. 1977; R.C.M. 1947, 82-1917(3); amd.
Sec. 5, Ch. 597, L. 1979.

18-4-204 through 18-4-210 reser ved.

18-4-211. Repealed. Sec. 53, Ch. 519, L. 1983.

History: (1)En. Sec. 7, Ch. 66, L. 1923; re-en. Sec. 293.7, R.C.M. 1935; amd. Sec. 2, Ch. 69, L. 1949; amd. Sec.
1, Ch. 301, L. 1971; amd. Sec. 72, Ch. 326, L. 1974; amd. Sec. 4, Ch. 97, L. 1977; Sec. 82-1917, R.C.M. 1947,
(2)En. Sec. 8, Ch. 197, L. 1921; re-en. Sec. 291, R.C.M. 1921; re-en. Sec. 291, R.C.M. 1935; amd. Sec. 63, Ch. 326,
L. 1974; Sec. 82-1908, R.C.M. 1947; R.C.M. 1947, 82-1908, 82-1917(part).

18-4-212. Repealed. Sec. 53, Ch. 519, L. 1983.

History: En. Sec. 7, Ch. 66, L. 1923; re-en. Sec. 293.7, R.C.M. 1935; amd. Sec. 2, Ch. 69, L. 1949; amd. Sec. 1,
Ch. 301, L. 1971; amd. Sec. 72, Ch. 326, L. 1974; amd. Sec. 4, Ch. 97, L. 1977; R.C.M. 1947, 82-1917(part); amd.
Sec. 3, Ch. 58, L. 1979.

18-4-213. Repealed. Sec. 53, Ch. 519, L. 1983.

History: (1)En. Sec. 7, Ch. 66, L. 1923; re-en. Sec. 293.7, R.C.M. 1935; amd. Sec. 2, Ch. 69, L. 1949; amd. Sec.
1, Ch. 301, L. 1971; amd. Sec. 72, Ch. 326, L. 1974; amd. Sec. 4, Ch. 97, L. 1977; Sec. 82-1917, R.C.M. 1947; (2)
thru (4)En. Sec. 11, Ch. 66, L. 1923; re-en. Sec. 293.11, R.C.M. 1935; amd. Sec. 76, Ch. 326, L. 1974; Sec. 82-
1921, R.C.M. 1947; R.C.M. 1947, 82-1917(5), 82-1921(part); and. Sec. 6, Ch. 597, L. 1979.

18-4-214. Repealed. Sec. 53, Ch. 519, L. 1983.

History: En. Sec. 5, Ch. 197, L. 1921; re-en. Sec. 288, R.C.M. 1921; re-en. Sec. 288, R.C.M. 1935; amd. Sec. 4,
Ch. 80, L. 1961; amd. Sec. 61, Ch. 326, L. 1974; R.C.M. 1947, 82-1905; amd. Sec. 7, Ch. 597, L. 1979.

18-4-215 through 18-4-220 reser ved.

18-4-221. General procurement authority and duties of department -- rules. (1) Except as
otherwise provided in this chapter, the department shall adopt rules, consistent with this chapter,
governing the procurement and disposal of any and all supplies and services to be procured by
the state. The department shall consider and decide matters of policy within the provisions of this



chapter. The department may audit and monitor the implementation of its rules and the
requirements of this chapter.

(2) Except as otherwise specifically provided by law, the department shall, in accordance with
itsrules:

(a) procure or supervise the procurement of all supplies and services needed by the state; and

(b) sell, trade, or otherwise dispose of surplus supplies belonging to the state.

(3) Nothing contained herein shall preclude the state from doing its own printing on itsown
printing facilities.

History: En. Sec. 6, Ch. 519, L. 1983.

18-4-222. Delegation of authority by department. Subject to the rules of the department, the
director may delegate procurement authority to designees or to any state department, agency, or
official.

History: En. Sec. 7, Ch. 519, L. 1983.

18-4-223. State procurement rules -- delegation -- existing rights. (1) Rules shall be adopted
by the department in accordance with the applicable provisions of Title 2, chapter 4.

(2) The department may not delegate its power to adopt rules.

(3) No rule may change a commitment, right, or obligation of the state or of a contractor
under a contract in existence on the effective date of such rule.

History: En. Sec. 8, Ch. 519, L. 1983.

18-4-224. Contract clauses -- rules. (1) The department may, in its discretion, permit or require
the inclusion of clauses providing for adjustments in prices, time of performance, or other
appropriate contract provisions relating to the following subjects:

(@) the unilateral right of the state to order in writing:

(i) changes in the work within the scope of the contract; and

(i) temporary work stoppage or delay of performance; and

(b) variations occurring between estimated quantities of work in a contract and actual
guantities.

(2) Adjustments in price pursuant to clauses established under subsection (1) must be
computed in one or more of the following ways:

(a) by agreement on a fixed price adjustment before commencement of the pertinent
performance or as soon after commencement of performance as practicable;

(b) by unit prices specified in the contract or subsequently agreed upon;

(c) by the costs atributable to the events or situations under clauses established under
subsection (1) with adjustment of profit or fee, all as specified in the contract or subsequently
agreed upon; or

(d) inany other manner as the contracting parties may mutually agree.

(3) The department may, in its discretion, permit or require the inclusion in state contracts of
clauses providing for appropriate remedies and relating to the following subjects:

(@) liquidated damages, as appropriate;

(b) specified excuses for delay or nonperformance;

(c) termination of the contract for default; and

(d) termination of the contract, in whole or in part, for the convenience of the state.

(4) The director or the head of a purchasing agency may vary the clauses established by the



department under subsections (1) and (3) for inclusion in any particular state contract. Any
variations must be supported by a written determination that states the circumstances justifying
the variation. Notice of any material variation must be stated in the invitation for bids or request
for proposals.

(5) Regardless of a provision in a contract, the department may accept alower price or better
value offered by a contractor.

History: En. Sec. 32, Ch. 519, L. 1983; amd. Sec. 8, Ch. 443, L. 1997.

18-4-225. Repealed. Sec. 21, Ch. 443, L. 1997.

18-4-226. Surplus supply -- rules. (1) Asused in this section, the following definitions apply:

(a) "Supplies’ means supplies owned by the state.

(b) "Surplus supplies’ means any supplies having aremaining useful life but that are no
longer required by the agency in possession of them. This includes obsolete supplies, scrap
materials, and supplies that have completed their useful life cycle.

(2) The department shall adopt rules governing:

(a) the management of supplies during their entire life cycle;

(b) the sale, lease, or disposal of surplus supplies by public auction, competitive sealed
bidding, donation to a school district as provided in 18-6-101, or other appropriate method
designated by rule;

(c) transfer of surplus supplies.

(3) An employee of the owning or disposing agency directly involved with the disposal may
not purchase supplies sold by the employee's agency.

(4) Proceeds from the sale, lease, or disposal of surplus supplies must be allocated as provided
by 18-6-101, less areasonable handling fee.

History: En. Secs. 34 thru 36, Ch. 519, L. 1983; amd. Sec. 3, Ch. 234, L. 1991; amd. Sec. 2, Ch. 441, L. 1999.

18-4-227 through 18-4-230 reserved.

18-4-231. Definition of specification. As used in 18-4-231 through 18-4-234, "specification”
means any description of the physical or functional characteristics or of the nature of a supply or
service. It may include a description of any requirement for inspecting, testing, or preparing a
supply or service for delivery.

History: En. Sec. 28, Ch. 519, L. 1983.

18-4-232. Specifications -- rules. (1) The department shall adopt rules governing the
preparation, maintenance, and content of specifications for supplies and services required by the
state.

(2) The department shall prepare, issue, revise, maintain, and monitor the use of specifications
for supplies and services required by the state.

History: En. Sec. 29, Ch. 519, L. 1983.

18-4-233. Using agencies advice. The director may obtain expert advice and assistance from
personnel of using agencies in the development of specifications and may delegate in writing to a
using agency the authority to prepare and utilize its own specifications.

History: En. Sec. 30, Ch. 519, L. 1983.



18-4-234. Competition. All specifications shall promote overall economy for the purposes
intended and encourage competition in satisfying the state's needs and may not be unduly
restrictive.

History: En. Sec. 31, Ch. 519, L. 1983.

18-4-235 through 18-4-240 reserved.

18-4-241. Authority to remove or suspend vendor. (1) The department may remove a vendor
for cause from consideration for award of contracts by the state.

(2) The department may temporarily suspend a vendor from consideration for award of
contracts if there is probable cause to believe that the vendor has engaged in activities that may
lead to removal. If an indictment has been issued for an offense that would be a cause for
removal under subsection (3), the suspension must, a the request of the attorney general, remain
in effect at a minimum until after the trial of the suspended vendor. The authority to remove or
suspend must be exercised in accordance with rules adopted by the department.

(3) The causes for removal or suspension include the following:

() violation of contract provisions, as set forth in subsections (3)(a)(i) and (3)(a)(ii), of a
character that is regarded by the department to be so serious as to justify removal action:

(i) deliberate failure without good cause to perform in accordance with the specifications or
within the time limit provided in the contract; or

(i) arecent record of failure to perform or of unsatisfactory performance in accordance with
the terms of one or more contracts, provided that failure to perform or unsatisfactory
performance caused by acts beyond the control of the contractor may not be considered to be a
basis for removal;

(b) failure to respond to a number of solicitations over a period of time as determined by the
department in accordance with rules or failure to provide the department with a correct address;

(c) any other cause that the department determines to be so serious and compelling asto affect
responsibility as a state contractor, including removal by another governmental entity; and

(d) failure to comply with the provisions of Title 39, chapter 51, or Title 39, chapter 71.

(4) The department shall issue awritten decision to remove or suspend a vendor, stating the
reasons for the action taken, for reasons other than those reasons provided in subsection (3)(b). A
copy of the decision must be mailed or otherwise furnished immediately to the vendor involved.

History: En. Sec. 9, Ch. 519, L. 1983; amd. Sec. 26, Ch. 234, L. 1987; amd. Sec. 9, Ch. 443, L. 1997.

18-4-242. Exclusive remedies for unlawful solicitation or award. (1) This section establishes
the exclusive remedies for a solicitation or award of a contract determined to be in violation of
the law.

(2) Except for small purchases or limited solicitations made pursuant to 18-4-305, a bidder,
offeror, or contractor aggrieved in connection with the solicitation or award of a contract may
protest to the department. The protest must be submitted to the department in writing no later
than 14 days after execution of the contract.

(3) If the protest is not resolved by mutual agreement, the department shall issue in writing a
decision on the protest within 30 days after receipt of the protest. The decision must:

(a) state the reason for the action taken by the department with regard to the contract; and

(b) inform the aggrieved party of the party's right to request, within 14 days after the date of



the department's written decision, a contested case hearing pursuant to the Montana
Adminigtrative Procedure Act.

(4) Inaprotest or contested case proceeding, the department may, in an appropriate case,
order aremedy provided in subsection (5) or (6).

(5) If before an award it is determined that a solicitation or proposed award of a contract isin
violation of law, the solicitation or proposed award may be:

(a) canceled; or

(b) revised to comply with the law.

(6) (a) If after an award it is determined that a solicitation or award of a contract isin
violation of law and the person awarded the contract has not acted fraudulently or in bad faith,
the contract may be:

(i) ratified and affirmed, provided it is determined that doing so is in the best interests of the
state; or

(i) terminated, and the person awarded the contract must be compensated for the actual
expenses reasonably incurred under the contract, plus a reasonable profit, before the termination.

(b) If after an award it is determined that a solicitation or award of a contract is in violation of
law and the person awarded the contract has acted fraudulently or in bad faith, the contract may
be:

(i) declared void; or

(i) ratified and affirmed if that action isin the best interests of the state, without prejudice to
the state's rights to appropriate damages.

(7) The exclusive method of judicia review of a solicitation or award by the department
pursuant to this chapter is by a petition for judicial review pursuant to 2-4-702. In a proceeding
pursuant to that section, the court may, in an appropriate case, order aremedy provided by
subsection (5) or (6) of this section. Except as provided in subsections (6)(a)(ii) and (6)(b)(ii),
thereis no right under any legal theory to recover aform of damages or expenses for a
solicitation or award of a contract in violation of law. Any other claim, cause of action, or
request for relief for solicitations or awards allegedly made in violation of law may not be heard
or granted by a district court other than as provided in this section.

(8) The state is not required to delay, halt, or modify the procurement process pending the
result of a protest, contested case proceeding, or judicial review.

(9) The department may adopt rules governing the protest of solicitations or awards.

History: En. Sec. 10, Ch. 519, L. 1983; amd. Sec. 10, Ch. 443, L. 1997; amd. Sec. 48, Ch. 51, L. 1999.



Part 3
Procurement Procedure

18-4-301. (Temporary) Definitions. As used in this part, the following definitions apply:

(1) "Alternative procurement method" means a method of procuring supplies or servicesin a
manner not specifically described in this chapter, but instead authorized by the department under
18-4-302.

(2) "Cost-reimbursement contract” means a contract under which a contractor is reimbursed
for cogts that are allowable and allocable in accordance with the contract terms and the
provisions of this chapter and a fee, if any.

(3) (a) "Displacement” means the layoff, demotion, or involuntary transfer of a state
employee.

(b) Displacement does not include changes in shift or days off or reassignment to other
positions within the same class and at the same general location.

(4) "Established catalog price" means the price included in a catalog, price list, schedule, or
other form that:

(a) isregularly maintained by a manufacturer or contractor;

(b) is either published or otherwise available for inspection by customers; and

(c) states prices at which sales are currently or were last made to a significant number of any
category of buyers or buyers constituting the general buying public for the supplies or services
involved.

(5) "Invitation for bids" means all documents, whether attached or incorporated by reference,
used for soliciting bids.

(6) "Office supply" means an item included under the office supply commodity class codes
maintained by the department.

(7) "Purchase description” means the words used in a solicitation to describe the supplies or
services to be purchased and includes specifications attached to or made a part of the solicitation.

(8) "Request for proposals' means all documents, whether attached or incorporated by
reference, used for soliciting proposals.

(9) "Responsible bidder or offeror”" means a person who has the capability in all respects to
perform fully the contract requirements and the integrity and reliability that will ensure good
faith performance.

(10) "Responsive bidder" means a person who has submitted a bid that conformsin all
material respects to the invitation for bids.

(11) "Term contract" means a contract in which supplies or services are purchased at a
predetermined unit price for aspecific period of time. (Effective July 1, 2005)

18-4-301. (Effective July 1, 2005) . Definitions. As used in this part, the following definitions
apply:

(1) "Cost-reimbursement contract" means a contract under which a contractor is reimbursed
for cogts that are allowable and allocable in accordance with the contract terms and the
provisions of this chapter and a fee, if any.

(2) (a) "Displacement” means the layoff, demotion, or involuntary transfer of a state



employee.

(b) Displacement does not include changes in shift or days off or reassignment to other
positions within the same class and at the same general location.

(3) "Established catalog price" means the price included in a catalog, price list, schedule, or
other form that:

(a) isregularly maintained by a manufacturer or contractor;

(b) is either published or otherwise available for inspection by customers; and

(c) states prices a which sales are currently or were last made to a significant number of any
category of buyers or buyers constituting the general buying public for the supplies or services
involved.

(4) "Invitation for bids" means all documents, whether attached or incorporated by reference,
used for soliciting bids.

(5) "Office supply" means an item included under the office supply commodity class codes
maintained by the department.

(6) "Purchase description” means the words used in a solicitation to describe the supplies or
services to be purchased and includes specifications attached to or made a part of the solicitation.

(7) "Request for proposals' means all documents, whether attached or incorporated by
reference, used for soliciting proposals.

(8) "Responsible bidder or offeror”" means a person who has the capability in all respects to
perform fully the contract requirements and the integrity and reliability that will ensure good
faith performance.

(9) "Responsive bidder or offeror”" means a person who has submitted a bid or proposal that
conforms in all material respectsto the invitation for bids or request for proposals.

(10) "Term contract" means a contract in which supplies or services are purchased at a
predetermined unit price for a specific period of time.

History: En. Sec. 12, Ch. 519, L. 1983; amd. Sec. 1, Ch. 303, L. 1987; amd. Sec. 1, Ch. 761, L. 1991; amd.
Secs. 18, 19, Ch. 181, L. 2001.

18-4-302. M ethods of source selection -- authorization for alter native procurement
methods. (1) Unless otherwise authorized by law, all state contracts for supplies and services
must be awarded by a source selection method provided for in thistitle. Supplies or services
offered for sale, lease, or rental by public utilities are exempt from this requirement if the prices
of the supplies or services are regulated by the public service commission or other governmental
authority.

(2) When the department or another agency opens bids or proposals, if a supplier's current
publicly advertised or established catalog price isreceived at or before the time that the bids or
proposals are opened and is less than the bid of the lowest responsible and responsive bidder or
offeror or improves upon the conditions for the best proposal received using the same factors and
weights included in the proposal, the department or agency may reject all bids and purchase the
supply from that supplier without meeting the requirements of 18-4-303 through 18-4-306.

(3) An office supply procured by the department's central stores program may be purchased
by an agency, without meeting the requirements of 18-4-303 through 18-4-306, from a supplier
whose publicly advertised price, established catalog price, or discount price offered to the agency
is less than the price offered by the central stores program if the office supply conformsin all
material respects to the terms, conditions, and quality offered by the central stores program. A
state office supply term contract must include a provision by which the contracting parties
acknowledge and agree to the provisions of this subsection.



(4) () Under rules adopted by the department, an agency may request from the department
authorization for an alternative procurement method.

(b) A request for authorization must specify:

(i) the problem to be solved;

(i1) the proposed dternative procurement method,;

(iti) the reasons why the alternative procurement method may be more appropriate than a
method authorized by law; and

(iv) how competition and fairness will be achieved by the alternative procurement method.

(c) Within 30 days after receiving the request, the department shall:

(i) evaluate the request;

(ii) approve or deny the request; and

(ii1) issue a written statement providing the reasons for its decision.

(d) Whenever the department approves arequest submitted under this section, the department:

(i) may authorize the aternative procurement method on atrial basis; and

(i) if the alternative procurement method is employed, shall make a written determination as
to the success of the method.

(e) If the department determines that the alternative procurement method is successful and
should be an alternative that is generally available, it shall promulgate rules that establish the use
of the alternative procurement method as an additional source selection method. The rules
promulgated by the department under this subsection must reflect the purposes described in 18-
4-122. (Subsection (4) terminates June 30, 2005--sec. 29, Ch. 181, L. 2001.)

History: En. Sec. 13, Ch. 519, L. 1983; amd. Sec. 2, Ch. 303, L. 1987; amd. Sec. 1, Ch. 329, L. 1989; amd. Sec.
1, Ch. 11, Sp. L. November 1993; amd. Sec. 11, Ch. 443, L. 1997; amd. Sec. 20, Ch. 181, L. 2001.

18-4-303. Competitive sealed bidding. (1) Aninvitation for bids must be issued and must
include a purchase description and conditions applicable to the procurement.

(2) Adequate public notice of the invitation for bids must be given a reasonable time before
the date set forth in the invitation for the opening of bids, in accordance with rules adopted by
the department. Notice may include publication in a newspaper of general circulation at a
reasonable time before the bid opening.

(3) Bids must be opened publicly at the time and place designated in the invitation for bids.
Each bidder hasthe right to be present, either in person or by agent, when the bids are opened
and has the right to examine and inspect all bids. The amount of each bid and other relevant
information as may be specified by rule, together with the name of each bidder, must be
recorded. The record must be open to public inspection. After the time of award, all bids and bid
documents must be open to public inspection in accordance with the provisions of 2-6-102 and
are subject to the requirements of subsection (4).

(4) Bids must be available for public inspection when the bids are opened if:

(a) the invitation for bids is issued by a state agency to contract with the private sector to
provide services currently conducted by state employees; and

(b) acceptance of bids would result in the displacement of five or more state employees.

(5) Bids must be unconditionally accepted without alteration or correction, except as
authorized in this chapter. Bids must be evaluated based on the requirements set forth in the
invitation for bids, which may include criteriato determine acceptability, such as inspection,
testing, quality, workmanship, delivery, and suitability for a particular purpose. Those criteria
that will affect the bid price and be considered in evaluation for award must be objectively
measurable, such as discounts, transportation costs, and total or life-cycle costs. The invitation



for bids must set forth the evaluation criteriato be used. Only criteria set forth in the invitation
for bids may be used in bid evaluation.

(6) Correction or withdrawal of inadvertently erroneous bids, before or after award, or
cancellation of awards or contracts based on bid mistakes may be permitted in accordance with
rules adopted by the department. After bid opening, changes in bid prices or other provisions of
bids prejudicial to the interest of the state or fair competition may not be permitted. Except as
otherwise provided by rule, al decisionsto permit the correction or withdrawal of bids or to
cancel awards or contracts based on bid mistakes must be supported by awritten determination
made by the department.

(7) The contract must be awarded with reasonable promptness by written notice to the lowest
responsible and responsive bidder whose bid meets the requirements and criteria set forth in the
invitation for bids, including the preferences established by Title 18, chapter 1, part 1. If al bids
exceed available funds as certified by the appropriate fiscal officer and the low responsible and
responsive bid does not exceed the funds by more than 5%, the director or the head of a
purchasing agency may, in situations in which time or economic considerations preclude
resolicitation of areduced scope, negotiate an adjustment of the bid price, including changesin
the bid requirements, with the low responsible and responsive bidder in order to bring the bid
within the amount of available funds.

(8) When it is considered impractical to initially prepare a purchase description to support an
award based on price, an invitation for bids may be issued requesting the submission of unpriced
offers, to be followed by an invitation for bids limited to those bidders whose offers have been
qualified under the criteria set forth in the first solicitation.

History: En. Sec. 14, Ch. 519, L. 1983; amd. Sec. 2, Ch. 761, L. 1991; amd. Sec. 12, Ch. 443, L. 1997.

18-4-304. Competitive sealed proposals. (1) The department may procure supplies and services
through competitive sealed proposals.

(2) Proposals must be solicited through a request for proposals.

(3) Adequate public notice of the request for proposals must be given in the same manner as
provided in 18-4-303(2).

(4) After the proposals have been opened at the time and place designated in the request for
proposals, proposal documents may be inspected by the public, subject to the limitations of:

(a) the Uniform Trade Secrets Act, Title 30, chapter 14, part 4;

(b) matters involving individual safety as determined by the department;

(c) information requested by the department to establish vendor responsibility unless prior
written consent has been given by the vendor, pursuant to 18-4-308; and

(d) other constitutional protections.

(5) The request for proposals must state the evaluation factors and their relative importance.
The award must be made to the responsible and responsive offeror whose proposal best meets
the evaluation criteria. Other factors or criteria may not be used in the evaluation. The contract
file must demonstrate the basis on which the award is made.

(6) The department may discuss a proposal with an offeror for the purpose of clarification or
revision of the proposal.

History: En. Sec. 15, Ch. 519, L. 1983; amd. Sec. 10, Ch. 130, L. 1995; amd. Sec. 13, Ch. 443, L. 1997; amd.
Sec. 2, Ch. 416, L. 1999.

18-4-305. Small purchases and limited solicitations. Any procurement not exceeding the
amount established by rule may be made in accordance with small purchase or limited



solicitation procedures established by the department. Procurement requirements may not be
artificially divided so asto constitute a small purchase or limited solicitation under this section.
History: En. Sec. 16, Ch. 519, L. 1983; amd. Sec. 14, Ch. 443, L. 1997.

18-4-306. Sole source procurement -- records. (1) A contract may be awarded for a supply or
service item without competition when, under rules adopted by the department, the director, the
head of a purchasing agency, or a designee of either officer above the level of the procurement
officer determines in writing that:

(a) there is only one source for the supply or service item;

(b) only one source is acceptable or suitable for the supply or service item; or

(c) the supply or service item must be compatible with current supplies or services.

(2) The department may require the submission of cost or pricing data in connection with an
award under this section.

(3) The department shall maintain or shall require the head of a purchasing agency to
maintain arecord listing all contracts made under this section for a minimum of 4 years. The
record must contain:

(a) each contractor's name;

(b) the amount and type of each contract; and

(c) alisting of the supplies or services procured under each contract.

(4) The record must be available for public inspection.

History: En. Secs. 17, 27, Ch. 519, L. 1983; amd. Sec. 21, Ch. 181, L. 2001.

18-4-307. Cancellation of invitations for bids or requestsfor proposals. An invitation for
bids, arequest for proposals, or other solicitation may be canceled or any or all bids or proposals
may be rejected in whole or in part, as may be specified in the solicitation, when it is in the best
interests of the state. The reasons therefor must be made part of the contract file.

History: En. Sec. 18, Ch. 519, L. 1983.

18-4-308. Nonresponsibility of biddersand offerors -- nondisclosure. (1) A written
determination of nonresponsibility of abidder or offeror must be made in accordance with rules
adopted by the department. The unreasonable failure of abidder or offeror to promptly supply
information in connection with an inquiry with respect to responsibility may be grounds for a
determination of nonresponsibility with respect to such bidder or offeror.

(2) Information furnished by a bidder or offeror pursuant to this section may not be disclosed
outside of the department or the purchasing agency without prior written consent by the bidder or
offeror.

History: En. Sec. 19, Ch. 519, L. 1983.

18-4-309. Prequalification of suppliers. Prospective suppliers may be prequalified in
accordance with department rules for particular types of supplies and services.
History: En. Sec. 20, Ch. 519, L. 1983; amd. Sec. 15, Ch. 443, L. 1997.

18-4-310. Types of contracts. Any type of contract that will promote the best interests of the
state may be used.
History: En. Sec. 21, Ch. 519, L. 1983; amd. Sec. 16, Ch. 443, L. 1997.



18-4-311. Approval of accounting system. Except with respect to firm fixed-price contracts, no
contract type may be used unless it has been determined in writing by the department that:

(2) the proposed contractor's accounting system will permit timely development of all
necessary cost data in the form required by the specific contract type contemplated; and

(2) the proposed contractor's accounting system is adequate to alocate costs in accordance
with generally accepted accounting principles.

History: En. Sec. 22, Ch. 519, L. 1983.

18-4-312. Bid and contract performance security. (1) For sate contracts for the procurement
of services or of supplies, the department may in its discretion require:

(a) bid security;

(b) contract performance security to guarantee the faithful performance of the contract and the
payment of all laborers, suppliers, mechanics, and subcontractors; or

(c) both bid and contract performance security.

(2) (@) If security isrequired under subsection (1), the following types of security may be
required to be deposited with the state:

(i) asufficient bond with a licensed surety company as surety;

(ii) anirrevocable letter of credit not to exceed $100,000 in accordance with the provisions of
Title 30, chapter 5, part 1,

(iif) money of the United States;

(iv) acashier's check, certified check, bank money order, certificate of deposit, money market
certificate, or bank draft that is drawn or issued by afederally chartered or state-chartered bank
or savings and loan association that is insured by or for which insurance is administered by the
federal deposit insurance corporation or that is drawn and issued by a credit union insured by the
national credit union share insurance fund.

(b) The department may not require that a bond required pursuant to subsection (2)(a)(i) be
furnished by a particular surety company or by a particular insurance producer for a surety
company.

(3) The amount and type of the security must be determined by the department to be sufficient
to cover the risk involved to the state. The security must be payable to the state of Montana.
Contract performance security must remain in effect for the entire contract period. In
determining the amount and type of contract performance security required for each contract, the
department shall consider the nature of the performance and the need for future protection to the
state. In determining the need for and amount of bid security, the department shall consider the
risks involved to the state if a successful bidder or offeror failsto enter into aformal contract.
The considerations must include but are not limited to the type of supply or service being
procured, the dollar amount of the proposed contract, and delivery time requirements. The
department may adopt rules to assist it in making these determinations and in protecting the state
in dealing with irrevocable letters of credit. Bid and contract security requirements must be
included in the invitations for bids or requests for proposals.

(4) If abidder or offeror to whom a contract is awarded fails or refuses to enter into the
contract or provide contract performance security, as required by the invitation for bid or request
for proposal, after notification of award, the department may, in its discretion, require the bidder
to forfeit the bid security to the state and become immediately liable on the bid security, but not
in excess of the sum stated in the security. The liability of the bidder or offeror, the maker of the
security or bid bond, or the liability on the bid bond or other security may not exceed the amount



specified in the invitation for bid or request for proposal.

(5) Negotiable instruments provided as bid security must be refunded to those bidders or
offerors whose bids or proposals are not accepted.

(6) The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not
apply to procurements under this chapter.

History: En. Sec. 23, Ch. 519, L. 1983; amd. Sec. 2, Ch. 424, L. 1985; amd. Sec. 11, Ch. 130, L. 1995; amd.
Sec. 17, Ch. 443, L. 1997; amd. Sec. 4, Ch. 203, L. 2003.

18-4-313. Contracts -- terms, extensions, and time limits. (1) Unless otherwise provided by
law, a contract, lease, or rental agreement for supplies or services may not be made for a period
of morethan 7 years. However, the department may contract for hardware, software, or other
information technology resources, the department of revenue may contract with liquor agencies,
and the department of public health and human services may contract for the medicaid
management information system (MMIS) for a period not to exceed 10 years. A contract, lease,
or rental agreement may be extended or renewed if the terms of the extension or renewal, if any,
are included in the solicitation, if funds are available for the first fiscal period at the time of the
agreement, and if the total contract period, including any extension or renewal, does not exceed 7
years. Payment and performance obligations for succeeding fiscal periods are subject to the
availability and appropriation of funds for the fiscal periods.

(2) Prior to the issuance, extension, or renewal of a contract, it must be determined that:

(a) estimated requirements cover the period of the contract and are reasonably firm and
continuing; and

(b) the contract will serve the best interests of the state by encouraging effective competition
or otherwise promoting economies in state procurement.

(3) If funds are not appropriated or otherwise made available to support continuation of
performance in a subsequent fiscal period, the contract must be canceled.

History: En. Sec. 24, Ch. 519, L. 1983; amd. Sec. 1, Ch. 121, L. 1985; amd. Sec. 3, Ch. 228, L. 1993; amd. Sec.
12, Ch. 130, L. 1995; amd. Sec. 63, Ch. 546, L. 1995; amd. Sec. 22, Ch. 181, L. 2001; amd. Secs. 40, 46, Ch. 313,
L. 2001.

18-4-314. Reporting of anticompetitive practices. If for any reason collusion or other
anticompetitive practices are suspected among any bidders or offerors, a notice of the relevant
facts shall be transmitted to the attorney general by the department.

History: En. Sec. 25, Ch. 519, L. 1983.



Part 4
Cooper ative Purchasing

18-4-401. Definitions. As used in this part, the following definitions apply:

(1) "Cooperative purchasing" means procurement conducted by or on behalf of more than one
public procurement unit.

(2) "Local public procurement unit" means a county, city, town, or other subdivision of the
state or a public agency of any such subdivision; public authority; educational, health, or other
ingtitution; to the extent provided by law, any other entity that expends public funds for the
procurement of supplies and services; and any nonprofit corporation operating a charitable
hospital.

(3) "Public procurement unit" means alocal or state public procurement unit of this or any
other state, including an agency of the United States, or atribal procurement unit.

(4) "State public procurement unit" means a state department, agency, or officia that expends
public funds for the procurement of supplies and services.

(5) "Tribal procurement unit" means atribal government, tribal entity, or official of atribal
government located in Montana that expendstribal funds or funds administered by atribe for the
procurement of supplies and servicesto the extent provided by tribal or federal law.

History: En. Sec. 37, Ch. 519, L. 1983; amd. Sec. 1, Ch. 200, L. 1999.

18-4-402. Cooperative purchasing authorized. The department may participate in, sponsor,
conduct, or administer a cooperative purchasing agreement for the procurement of any supplies
or services with one or more public procurement units in accordance with an agreement entered
into between the participants independent of the requirements of part 3. Cooperative purchasing
may include purchasing through federal supply schedules of the United States general services
administration, joint or multiparty contracts between public procurement units and open-ended
state public procurement unit contracts that are made available to local public procurement units.
History: En. Sec. 38, Ch. 519, L. 1983; amd. Sec. 18, Ch. 443, L. 1997.

18-4-403. Sale, acquisition, or use of supplies by a public procurement unit. The department
may sell to, acquire from, or use any supplies belonging to another public procurement unit
independent of the requirements of part 3.

History: En. Sec. 39, Ch. 519, L. 1983.

18-4-404. Cooperative use of suppliesor services. The department may enter into an

agreement, independent of the requirements of part 3, with any other public procurement unit for

the cooperative use of supplies or services under the terms agreed upon between the parties.
History: En. Sec. 40, Ch. 519, L. 1983.

18-4-405. Joint use of facilities. The department may enter into agreements for the common use
or lease of warehousing facilities, capital equipment, and other facilities with another public
procurement unit under the terms agreed upon between the parties.

History: En. Sec. 41, Ch. 519, L. 1983.



18-4-406. Information and services -- fees. (1) Upon request, the department may make
available to public procurement units certain services, including but not limited to the following:

(a) standard forms,

(b) printed manuals;

(c) product specifications and standards;

(d) quality assurance testing services and methods;

(e) qualified products lists;

(f) source information;

(g) common use commodities listings,

(h) supplier prequalification information;

(i) supplier performance ratings;

(j) debarred and suspended bidders lists;

(k) formsfor invitations for bids, requests for proposals, instructions to bidders, general
contract provisions, and other contract forms;

() contracts or published summaries thereof, including price and time of delivery
information; and

(m) cooperative purchasing.

(2) The state, through the department, may provide technical services, including but not
limited to the following:

(a) development of product specifications;

(b) development of quality assurance test methods, including receiving, inspection, and
acceptance procedures,

(c) use of product testing and inspection facilities; and

(d) use of personnel training programs.

(3) The department may enter into contractual arrangements and publish a schedule of fees
for the services provided under subsections (1) and (2). Such fees may be used by the department
to offset cogtsincurred in providing such services.

History: En. Sec. 42, Ch. 519, L. 1983.

18-4-407. Review of procurement requirements. To the extent possible, the department may
collect information concerning the type, cost, quality, and quantity of commonly used supplies or
services being procured or used by state public procurement units. The department may make
available all such information to any public procurement unit upon request.

History: En. Sec. 43, Ch. 519, L. 1983.



CHAPTER S
SPECIAL PURCHASING CONDITIONS

Part 1
Sheltered Wor kshops

18-5-101. Definitions. Asused in this part, the following definitions apply:

(1) "Certified sheltered workshop" or "work activity center" means a nonprofit corporation
incorporated under the laws of the state for the purpose of providing vocational servicesto
persons with disabilities, in whole or in part, that:

(a) holds a current certificate issued by the United States department of labor for either one or
all of the following:

() evaluation or training;

(i) aregular work program; or

(iif) awork activity center;

(b) complies with other applicable occupational, health, and safety standards of local, state,
and federal governments governing the operation of the facility not otherwise included in this
part;

(c) in the manufacture of products and in the provision of service, whether or not the product
or service is procured under this part, employs and trains persons with disabilities for not less
than 75% of the hours of direct labor required for the manufacture of products or the provision of
service; and

(d) isreferred to as a "facility".

(2) "Department”" means the department of administration.

(3) "Person with a disability" means an individual with a physical, mental, or emotional
disability that constitutes a substantial impediment to employment and that prevents the
individual with the disability from engaging in normal competitive employment.

History: En. 82-1941 by Sec. 1, Ch. 547, L. 1977; R.C.M. 1947, 82-1941; amd. Sec. 16, Ch. 472, L. 1997.

18-5-102. Duties and powers of department of administration. (1) The department shall
maintain a current list of facilities located in this state, including a list of products and services
provided by each facility, based on information provided by the facilities. A facility requesting to
be included on the list shall indicate the products and services available from it and shall provide
the department with updated information, as necessary.

(2) The department may contract with a nonprofit organization to:

() certify facilities;

(b) provide technical assistance to facilities on matters of product or service capabilities;

(c) facilitate distribution of orders among facilities and to ensure equal opportunity in
obtaining orders.

(3) The department shall adopt, revise, and amend rules to implement this part in accordance
with the procedures of the Montana Administrative Procedure Act.

History: En. 82-1942 by Sec. 2, Ch. 547, L. 1977; R.C.M. 1947, 82-1942; amd. Sec. 1, Ch. 270, L. 1985; amd.
Sec. 17, Ch. 472, L. 1997.

18-5-103. Procurement requirements. State departments, ingtitutions, and agencies may



procure listed products and services from a facility. The provisions of thistitle relating to
competitive bidding do not apply to purchases made in accordance with this part.

History: En. 82-1943 by Sec. 3, Ch. 547, L. 1977; R.C.M. 1947, 82-1943; amd. Sec. 2, Ch. 270, L. 1985; amd.
Sec. 18, Ch. 472, L. 1997.

18-5-104. Repealed. Sec. 7, Ch. 58, L. 1979.

History: En. 82-1938, 82-1939, 82-1940 by Secs. 1, 2, 3, Ch. 123, L. 1974; R.C.M. 1947, 82-1938, 82-1939, 82-
1940.



Part 2
Surplus Property Procurement

18-5-201. Administration of the state agency for federal surplus property. Thereisa
Montana state agency for federal surplus property that is administered by a department
designated by the governor. The director of the department may prescribe the duties of personnel
needed to carry out the duties under this part.

History: En. Sec. 1, Ch. 136, L. 1953; amd. Sec. 1, Ch. 478, L. 1977; R.C.M. 1947, 82-3101; amd. Sec. 2, Ch.
485, L. 1989.

18-5-202. Authority and duties of the state agency for surplus property. (1) The state agency
for surplus property is hereby authorized and empowered to:

(a) acquire from the United States of America under and in conformance with the provisions
of the Federal Property and Administrative Services Act of 1949, as amended, hereinafter
referred to asthe "act", such property, including equipment, materials, books, or other supplies
under the control of any department or agency of the United States of America as may be usable
and necessary for purposes authorized by the act;

(b) warehouse such property; and

(c) distribute such property within the state to eligible participants.

(2) The state agency for surplus property is hereby authorized to receive applications from
eligible participants for the acquisition of federal surplusreal property, investigate the same,
obtain expression of views respecting such applications from the appropriate authorities of the
state, make recommendations regarding the need of such applicant for the property, the merits of
its proposed program of utilization, the suitability of the property for such purposes, and
otherwise assist in the processing of such applications for acquisition of real and related personal
property of the United States under section 203(k) of the act as amended.

(3) For the purpose of executing its authority under this part, the state agency for surplus
property is authorized and empowered to adopt, amend, or rescind such rules and prescribe such
requirements as may be deemed necessary and take such other action as is deemed necessary and
suitable in the administration of this part to assure maximum utilization by and benefit to
participants within the state from property distributed under this part.

(4) The state agency for surplus property is authorized and empowered to make such
certifications, take such action, make such expenditures, and enter into such contracts,
agreements, and undertakings for and in the name of the state (including cooperaétive agreements
with any federal agencies providing for utilization by and exchange between them of the
property, facilities, personnel, and services of each by the other), require such reports and make
such investigation as may be required by law or regulation of the United States of Americain
connection with the disposal of real property and the receipt, warehousing, and distribution of
personal property received by the state agency for surplus property from the United States of
America

(5) The state agency for surplus property is authorized and empowered to act as clearinghouse
of information for eligible participants to locate both real and personal property available for
acquisition from the United States of America, to ascertain the terms and conditions under which
such property may be obtained, to receive requests from eligible participants and to transmit to
them all available information in reference to such property, and to aid and assist eligible
participants in every way possible in the consummation of acquisitions or transactions hereunder.



(6) The state agency for surplus property, in the administration of this part, shall cooperate to
the fullest extent consistent with the provisions of the act, with the departments or agencies of
the United States of America and shall file a state plan of operation, operate in accordance
therewith, and take such action as may be necessary to meet the minimum standards prescribed
in accordance with the act; make such reports in such form and containing such information as
the United States of America or any of its departments or agencies may from time to time
require; and comply with the laws of the United States of America and the rules and regulations
of any of the departments or agencies of the United States of America governing the allocation,
transfer, use, or accounting for property donable or donated to the state.

History: En. Sec. 2, Ch. 136, L. 1953; amd. Sec. 1, Ch. 166, L. 1957; amd. Sec. 2, Ch. 478, L. 1977; RC.M.
1947, 82-3102.

18-5-203. Agency for surplus property -- authorization for financing. The state agency for
surplus property must be self-sustaining and shall pay for its operation and maintenance directly
from receipts from surplus property that must be deposited in the treasury in an enterprise fund.

History: En. Sec. 4, Ch. 136, L. 1953; amd. Sec. 66, Ch. 147, L. 1963; amd. Sec. 1, Ch. 389, L. 1977; amd. Sec.
3, Ch. 478, L. 1977; R.C.M. 1947, 82-3104; amd. Sec. 3, Ch. 277, L. 1983; amd. Sec. 1, Ch. 42, L. 2001.

18-5-204. Department director -- delegating powers. The director of the department may
delegate to any employees of the state agency for surplus property such power and authority as
he deems reasonable and proper for the effective administration of this part.

History: En. asaddition to Ch. 31, Title 82, 1947 Code by Sec. 2, Ch. 166, L. 1957; amd. Sec. 49, Ch. 177, L.
1965; amnd. Sec. 4, Ch. 478, L. 1977; R.C.M. 1947, 82-3105.

18-5-205. Officersor employees authorized to securetransfer of federal surplus property.
(1) Notwithstanding any provision of law to the contrary, the governing board or, if there is
none, the executive head of a state department or agency or of acity, county, school district, or
other political subdivison may by order or resolution confer upon an officer or employee
continuing authority to:

() secure the transfer to it of surplus property under this part through the department
designated in 18-5-201 under the provisions of section 203(j) of the Federal Property and
Administrative Services Act of 1949, as amended; and

(b) obligate the state or political subdivision and its funds to the extent necessary to comply
with the terms and conditions of the transfers.

(2) The authority conferred upon an officer or employee by an order or resolution remainsin
effect until the order or resolution is revoked and written notice of the revocation has been
received by the department.

History: En. as addition to Ch. 31, Title 82, 1947 Code by Sec. 3, Ch. 166, L. 1957; amd. Sec. 5, Ch. 478, L.
1977; R.C.M. 1947, 82-3106; amd. Sec. 3, Ch. 485, L. 1989.



Part 3
Small Business Prefer ences (Repealed June 30, 2003)

18-5-301. Repealed. Secs. 4(2), 5(2), Ch. 271, L. 1999.
History: En. 82-1929 by Sec. 1, Ch. 204, L. 1974; R.C.M. 1947, 82-1929.

18-5-302. Repealed. Secs. 4(2), 5(2), Ch. 271, L. 1999.
History: En. 82-1930 by Sec. 2, Ch. 204, L. 1974; R.C.M. 1947, 82-1930.

18-5-303. Repealed. Secs. 4(2), 5(2), Ch. 271, L. 1999.
History: En. 82-1931 by Sec. 3, Ch. 204, L. 1974; R.C.M. 1947, 82-1931; amd. Sec. 1, Ch. 271, L. 1999.

18-5-304. Repealed. Secs. 4(2), 5(2), Ch. 271, L. 1999.

History: En. 82-1932 by Sec. 4, Ch. 204, L. 1974; amd. Sec. 7, Ch. 97, L. 1977; R.C.M. 1947, 82-1932; amd.
Sec. 2, Ch. 271, L. 1999.

18-5-305. Repealed. Secs. 4(2), 5(2), Ch. 271, L. 1999.
History: En. 82-1933 by Sec. 5, Ch. 204, L. 1974; R.C.M. 1947, 82-1933; amd. Sec. 3, Ch. 271, L. 1999.

18-5-306. Repealed. Sec. 4, Ch. 271, L. 1999.
History: En. 82-1934 by Sec. 6, Ch. 204, L. 1974; R.C.M. 1947, 82-1934.

18-5-307. Repealed. Sec. 4, Ch. 271, L. 1999.
History: En. 82-1935 by Sec. 7, Ch. 204, L. 1974; R.C.M. 1947, 82-1935.

18-5-308. Repealed. Secs. 4(2), 5(2), Ch. 271, L. 1999.
History: En. 82-1936 by Sec. 8, Ch. 204, L. 1974; R.C.M. 1947, 82-1936; amd. Sec. 23, Ch. 181, L. 2001.



Part 4
Vending Facilities

18-5-401. Purpose. It is the purpose of this part, in recognition of the vocational and economic
needs of blind persons, to make available to those blind persons in need of vocational
opportunities space in state, federal, or other property appropriate for certain business operations
and to assist those persons in the development of business operations.

History: En. Sec. 1, Ch. 175, L. 1981.

18-5-402. Definitions. As used in this part, the following definitions apply:

(2) "Blind person" means a person whose central visual acuity does not exceed 20/200 in the
better eye with correcting lenses or whose visual acuity is greater than 20/200 but is
accompanied by alimitation in the field of vision in the better eye to such a degree that the
widest diameter of the visual field subtends an angle no greater than 20 degrees as determined by
an ophthalmologist or a physician skilled in diseases of the eye.

(2) "Blind vendor" means a person certified as a blind person for the purpose of this part and
who is operating a vending facility administered by the department.

(3) "Certified blind person” means a blind person whom the department has determined to be
a blind person as defined in this part who isin need of vocational opportunities, and who is
gualified to operate a vending facility.

(4) "Department” means the department of public health and human services.

(5) "Federal property" means buildings or portions of buildings or other real property owned
or leased by the federal government excluding military reservations upon which the department
may administer vending facilities by an agreement entered into under the authority of the federal
Randolph-Sheppard Act, as amended.

(6) "Other property” means all real property other than state or federal property as defined in
this part.

(7) "State property” means those buildings or portions of buildings or other rea property
owned or leased under alease-purchase agreement, or in the case of a building, leased inits
entirety by the state or agencies of the state that are utilized in the conduct of state matters and
occupied principally by state employees. State property for the purpose of this part does not
include vocational institutions or ingtitutions of higher education.

(8) "Vending facility" means an area and equipment inclusive of vending machines on state
property which is or may be utilized in providing a food, beverage, or other service to employees
and other persons present on the property.

(9) "Vending machine" means a device for the dispensing of foodstuffs, liquids, or other
products when money is inserted into the device. Vending machine does not include postage
stamp machines or coin-operated telephones.

(10) "Vocational rehabilitation programs' means those programs provided for under the
federal Randolph-Sheppard Act, as amended, and Title 53, chapter 7, part 3.

History: En. Sec. 2, Ch. 175, L. 1981; amd. Sec. 64, Ch. 546, L. 1995.

18-5-403. Certification and eligibility of blind persons. (1) The department shall certify for the
purposes of this part and the federal Randolph-Sheppard Act, as amended, those personswho are
blind persons as defined in this part who the department has determined are in need of vocational



opportunities and are qualified to operate vending facilities.

(2) Any person or vendor operating a vending facility under the auspices of the blind vendor
program administered by the department prior to October 1, 1981, may be certified asablind
vendor for the purposes of this part.

(3) Only certified blind persons are eligible for the vocational opportunities provided in this
part.

History: En. Sec. 3, Ch. 175, L. 1981.

18-5-404. Vending facilities, equipment, and supplies-- availableto certified blind persons.
(1) The department may make available to a certified blind person a vending facility appropriate
for providing that person with a business opportunity determined by the department to be
suitable for that person.

(2) The department may, through the vocational rehabilitation programs it administers,
provide by sale, lease, loan, or grant such equipment, stocks, and supplies as may be necessary
for ablind vendor to establish or improve a vending facility business. The department shall retain
afirst option to repurchase any equipment it has sold to a blind vendor.

History: En. Sec. 4, Ch. 175, L. 1981.

18-5-405. Right to fair hearing. A blind vendor is entitled to afair hearing for any grievance
against the department.
History: En. Sec. 8, Ch. 175, L. 1981.

18-5-406. Health and retirement fund -- servicesto vendors. (1) The department may manage
a health and retirement fund for blind vendors.

(2) The department may set aside a reasonable percentage of the net incomes earned by blind
vendors from the operation of vending facilities on state and other property administered by the
department to fund the operation of vending facilities and to fund the blind vendors' health and
retirement fund.

(3) The department may use all net income earned from facilities operated under the
provisions of 18-5-415(2) and 18-5-416 to fund services to blind vendors and to fund the blind
vendors health and retirement fund.

History: En. Sec. 6, Ch. 175, L. 1981.

18-5-407 through 18-5-410 reser ved.

18-5-411. Administration of vending facilities -- state properties. (1) The department of
administration or any other department of state government that administers state property
subject to this part shall transfer to the department the management and control of any vending
facility that the department has determined is an appropriate facility for the purposes of this part
and that the department has determined is needed for the purposes of this part.

(2) A lease or contract for the operation of avending facility entered into prior to October 1,
1981, is not subject to this part while the lease or contract remains in effect. In addition, this part
may not be interpreted to require or authorize the failure to renew any contract for a vending
facility on state property in effect on October 1, 1981, if the contract contains a provision
permitting the renewal of the contract for a specific term at the option of the vendor or the state
or both. In any case where the department determines that a private vendor operating a vending



facility on state property on October 1, 1981, who but for this part could reasonably be expected
to renew his contract for the vending facility, would be subjected to economic hardship should
the contract be allowed to expire at the end of its term, the department may agree to a one-time
renewal of that vendor's contract for the vending facility for a period not to exceed 4 years.

(3) The department of administration or any other department of state government that
administers state property subject to this part shall give reasonable notice to the department of
the expiration or termination of any lease or contract in effect for avending facility.

(4) Upon receipt of the notice, the department shall give reasonable notice to the department
of administration or other department of state government that sent the notice required in
subsection (3) stating that the department has determined that the vending facility is either
appropriate and needed for the purposes of this part or that it is not.

(5) A gate agency adminigtering state property shall consult with the department when
planning for a new state building, planning for remodeling of or addition to an existing sate
building, or negotiating the lease of a building for state use, to determine what vending facilities
might be appropriate for the site and plan for such vending facilities.

(6) The department shall administer those vending facilities which are determined to be
appropriate and necessary.

History: En. Sec. 5, Ch. 175, L. 1981.

18-5-412. Administration of vending facilities on other property. The department may enter
into agreements with private parties or governmental entities not otherwise coming under the
provisions of this part owning or controlling other property for the establishment and
administration of blind vendor operations.

History: En. Sec. 9, Ch. 175, L. 1981.

18-5-413. Implementation of Randolph-Sheppard Act, as amended. (1) The department may
enter into agreements with the federal government as provided for in the Randolph-Sheppard
Act, as amended, for administering the Randolph-Sheppard Act for all state or federal purposes.
(2) The department may adopt rules to implement agreements with the federal government
entered into under the Randolph-Sheppard Act, as amended.
History: En. Sec. 10, Ch. 175, L. 1981.

18-5-414. Authority to adopt rules. The department may adopt such rules as are necessary to
effectuate this part.
History: En. Sec. 11, Ch. 175, L. 1981.

18-5-415. Operation of facilities. (1) The department is not subject to any requirements for
competitive bidding on state leases or services to the state on vending facilitiesthat areto be
made available to certified blind persons or when purchasing initial supplies for the purpose of
assisting a blind vendor.

(2) The department may temporarily operate avending facility administered by the
department if there is no certified blind person qualified to operate that facility.

(3) Neither a blind vendor nor the department is required to pay for rent, utilities, janitorial
services in accessible public areas, or building maintenance costs for the space occupied by a
vending facility on state property. The department may charge a use feein lieu of rental, on a
basisto be determined by the department, in the case of any blind vendor operating a vending



facility on state property whose net income for at least 10 of the preceding 12 months has
exceeded twice the poverty level income for a nonfarm family of four as determined by the
federal government.

(4) The department may purchase, sell, lease, maintain, and manage as necessary the
equipment, stocks, and supplies required for the operation of those vending facilities
administered as provided for in this part.

(5) The department shall, by rule, provide for appropriate allocation between the department
and the blind vendors of liability for the operation of vending facilities operated pursuant to this
part.

(6) After consultation with departments that are served by vending facilities subject to this
part, the department may take action as necessary to assure the quality of services being provided
by blind vendors.

History: En. Secs. 5, 7, Ch. 175, L. 1981.

18-5-416. Vending machines. The department may, except on state property, directly or through
contractual arrangements, operate a facility consisting solely of vending machinesif it has
determined that operation by ablind vendor would be inappropriate. The department shall not
directly operate vending machines on any state property where the department does not directly
operate vending machines on October 1, 1981, unless, after competitive bid, the department is
unable to obtain a suitable private contractor to operate vending machines on the state property.
The department shall not, except through competitive bid, authorize a blind vendor to operate on
state property avending facility which consists solely or primarily of vending machines and
which does not require the active presence of a vendor during its hours of operation.

History: En. Sec. 5, Ch. 175, L. 1981.



Part 5
Blind Person Preference

18-5-501. Definitions. For purposes of this part, the following definitions apply:

(2) "Blind person” means a person whose central visual acuity does not exceed 20/200 in the
better eye with correcting lenses or whose visual acuity is greater than 20/200 but is
accompanied by alimitation in the field of vision in the better eye to such a degree that the
widest diameter of the visual field subtends an angle no greater than 20 degrees as determined by
an ophthalmologist or a physician skilled in diseases of the eye.

(2) "Department” means the department of administration.

(3) "Purchasing agency" means any state agency authorized by Title 18, chapter 4, to enter
into contracts.

(4) "Responsible bidder" means a person who has the capability in all respectsto fully
perform the requirements of a contract and has the integrity and reliability that assure good faith
performance.

(5) (a) "State property" means a building or portion of a building or other real property that is:

(i) owned or leased by the state or an agency of the state;

(i) utilized in the conduct of state matters; and

(iii) occupied principally by state employees.

(b) State property does not include vocational institutions or institutions of higher education.

(6) "Vending facility" means the area and equipment, including vending machines, on sate
property which are utilized in providing a food or beverage service to employees and other
persons present on the property.

(7) "Vending machine" means a device for the dispensing of foodstuffs, liquids, or other
products when money is inserted into the device. Vending machine does not include a postage
stamp machine, photocopy machine, or coin-operated telephone.

History: En. Sec. 1, Ch. 36, Sp. L. June 1986.

18-5-502. Preferenceto blind persons. (1) Whenever state property is proposed to be made
available to private persons for use as a vending facility, if two or more substantially equal
proposals submitted by responsible bidders are determined to most closely meet the purchasing
agency's specifications and if one of the proposals has been submitted by a blind person, the
contract must be awarded to the blind person.

(2) For purposes of this section, proposals are substantially equal if their overall ratings, as
determined by the purchasing agency in accordance with the request for proposal, do not differ
by more than 3%.

(3) Any contract awarded pursuant to this section to a blind person must prohibit transfer of
the contract by sublease, assignment, or any other method.

History: En. Sec. 2, Ch. 36, Sp. L. June 1986.

18-5-503. Application of state procurement law. Procurement under this part is subject to all
other statutes governing state procurement except that in case of conflict the provisions of this

part apply.
History: En. Sec. 4, Ch. 36, Sp. L. June 1986.

18-5-504. Blind preference rules. The department shall adopt rules to implement this part.



History: En. Sec. 5, Ch. 36, Sp. L. June 1986.



Part 6
Nonvisual Access Technology Procurement

18-5-601. Findings -- policy. (1) Thelegislature finds that:

() the advent of the information age throughout the United States and around the world has
resulted in lasting changes in information technology;

(b) the use of interactive visual display terminals by the state is becoming a widespread means
of access for public employees and the public to obtain information available electronically, but
nonvisual access, whether by speech, Braille, or other appropriate means, has not been
systematically incorporated into the procurement process for new information technology;

(c) presentation of electronic data solely in avisual format is abarrier to access by individuals
who are blind or visually impaired, preventing them from participating on equal terms in crucial
areas of life, such as education and employment;

(d) dternatives, including both software and hardware adaptations, have been created so that
interactive control of computers and the use of the information presented are possible by both
visual and nonvisual means;

(e) the goals of the state in obtaining and deploying new forms of technology properly include
universal access so that segments of society with particular needs, including individuals who are
unable to use visual displays, will not be left out of the information age; and

(f) although access to programs, technology, and information is provided for under other state
and federal law and, in many instances, compels the installation and availability of nonvisual
technology adaptations, access to information technology is most effectively accomplished at the
point of procurement, ensuring that funds are expended on information technology designed to
be readily adaptable for nonvisual access.

(2) Itisthe policy of this state that all state programs and activities be conducted in
accordance with the following principles:

(a) Individuals who are blind or visually impaired have the right to full participation in the life
of the state, including the use of information technology that is provided by the state for use by
employees, program participants, and the public.

(b) Technology purchased in whole or in part with funds provided by the state that is to be
used for the creation, storage, retrieval, or dissemination of information and that is intended for
use by employees, program participants, and the public must be accessible to and usable by
individuals who are blind or visually impaired.

History: En. Sec. 1, Ch. 429, L. 2001.

18-5-602. Definitions. As used in this part, unless the context requires otherwise, the following
definitions apply:

(1) "Access' meansthe ability to receive, use, and manipulate data and operate controls
included in information technology.

(2) "Blind or visually impaired" means an individual who has:

(a) avisual acuity of 20/200 or less in the better eye with correcting lenses or has a limited
field of vision so that the widest diameter of the visual field subtends an angle no greater than 20
degrees,

(b) amedically indicated expectation of visual deterioration; or

(c) amedically diagnosed limitation in visual functioning that restricts the individual's ability
to read and write standard print at levels expected of individuals of comparable ability.



(3) "Information technology" means all electronic information processing hardware and
software, including telecommunications.

(4) "Nonvisual" means synthesized speech, Braille, and other output methods not requiring
sight.

(5) "Readily adaptable” meansthat all critical components of information may be rendered by
the information technology in equivalent nonvisual formats and that the installation or operation
of software or hardware adaptations for speech, Braille, or other nonvisual formats do not require
extraordinary alterations to the information technology.

(6) "State agency" means a department, board, commission, office, bureau, institution,
university system entity, or unit of state government recognized in the state budget.

(7) "Telecommunications' means the transmission of information, images, pictures, voice, or
data by radio, video, or other electronic or impulse means.

(8) "Undue burden" means compliance may be accomplished only by incurring an undue
financial or administrative burden or by fundamentally altering a program or activity.

History: En. Sec. 2, Ch. 429, L. 2001.

18-5-603. Nonvisual access ensured. When information technology equipment and software are
procured for use by employees, program participants, or members of the public, the state agency
head shall ensure that the equipment or software:

() provides blind or visually impaired individuals with access, including interactive use of
the equipment and services, that is equivalent to that provided to individuals who are not blind or
visually impaired,;

(2) isdesigned to present information, including prompts used for interactive
communications, in formats intended for both visual and nonvisual use; and

(3) has been purchased under a contract that includes the technology access clause required
by 18-5-604.

History: En. Sec. 3, Ch. 429, L. 2001.

18-5-604. Procurement requirements. (1) The technology access clause, referred to in 18-5-
603(3), must be developed by the department of administration and must require compliance
with nonvisual access standards developed by the state. The access clause and the
nondiscrimination language required in 49-3-207 must be inserted in all contracts for the
procurement of information technology by, or for the use of, state agencies.

(2) The nonvisual access standards developed pursuant to subsection (1) must include
specifications that are necessary to fulfill the assurances contained in 18-5-603 and must include
the following minimum specifications:

(a) Effective, interactive control and use of the technology, including the operating system,
applications programs, and format of the data presented, are readily adaptable to nonvisual
means.

(b) The technology equipped for nonvisual access must be compatible with information
technology used by other individuals with whom the blind or visually impaired individual may
interact or exchange electronic information.

(c) Nonvisual access technology must be integrated into networks used to share
communications among employees, program participants, and the public.

(d) Thetechnology for nonvisual access must have the capability of providing equivalent



access by nonvisual meansto telecommunications or other interconnected network services used
by persons who are not blind or visually impaired.
History: En. Sec. 4, Ch. 429, L. 2001.

18-5-605. Implementation. (1) For the purposes of ensuring the effective phasing in of
nonvisual access technology procurement, the head of any state agency may not approve
exclusion of the technology access clause required by 18-5-604 from any contract with respect to
the compatibility of standard operating systems and software with nonvisual access software and
peripheral devices or with respect to the initial design, development, and installation of
information systems, including the design and procurement of interactive equipment and
software.

(2) This section does not require the installation of software or peripheral devices used for
nonvisual access when the information technology is being used by individuals who are not blind
or visually impaired.

(3) Notwithstanding subsection (2), the applications programs and underlying operating
systems, including the format of the data, used for the manipulation and presentation of
information must permit the installation and effective use of nonvisual access software and
peripheral devices.

(4) Compliance with this part with regard to information technology purchased prior to July 1,
2001, must be achieved at the time of procurement of an upgrade or replacement of existing
equipment or software.

(5) Until July 1, 2003, a state agency may be exempted from the requirements of 18-5-604 if
the cost would cause the state agency's budget to exceed legislative appropriations.

(6) A state agency may be exempted from the provisions of this part if the state agency makes
agood faith determination that compliance would result in an undue burden.

History: En. Sec. 5, Ch. 429, L. 2001.



CHAPTERG
SALES

Part 1
Sale of State Property

18-6-101. Power to sell state property -- proceeds credited to general fund. (1) The
department has exclusive power, subject to the approval of the governor, to sell or otherwise
dispose of or to authorize the sale or other disposition of all materials and supplies, service
equipment, or other personal property of any kind owned by the state but not needed or used by
any state institution or by any department of state government. Upon request, the department
shall authorize a state department or entity to donate property to a school district for classroom
use pursuant to procedures implemented by the office of public instruction to ensure adequate
notice of the availability of surplus state property and equal access and fair distribution of the
property to school districts.

(2) Unless otherwise provided by law, the department shall credit the general fund with all
money received.

(3) Whenever the personal property was accounted for in an enterprise or internal service
fund or designated subfund account, the proceeds of the sale must be credited to the appropriate
enterprise or internal service fund or designated subfund account.

History: En. Sec. 4, Ch. 66, L. 1923; re-en. Sec. 293.4, R.C.M. 1935; amd. Sec. 74, Ch. 199, L. 1965; amd. Sec.
1, Ch. 11, L. 1971; amd. Sec. 68, Ch. 326, L. 1974; R.C.M. 1947, 82-1914(part); amd. Sec. 4, Ch. 58, L. 1979; amd.
Sec. 1, Ch. 346, L. 1981; amd. Sec. 3, Ch. 277, L. 1983; amd. Sec. 2, Ch. 234, L. 1991; amd. Sec. 3, Ch. 441, L.
1990.

18-6-102. I nteragency transfers. If a state ingtitution or agency needs and requests the
materials, etc., to be disposed of, that institution or agency, upon the approval of the governor,
may receive the materials, etc., requested.

History: En. Sec. 4, Ch. 66, L. 1923; re-en. Sec. 293.4, R.C.M. 1935; amd. Sec. 74, Ch. 199, L. 1965; amd. Sec.
1, Ch. 11, L. 1971; amd. Sec. 68, Ch. 326, L. 1974; R.C.M. 1947, 82-1914(part).

18-6-103. Highway equipment by bid. All sales of highway equipment shall be by public
auction or sealed bids, and all proceeds received by the department from the sale of all material,
supplies, equipment, and all other personal property of the department of transportation shall be
placed in the highway account of the state special revenue fund or in the appropriate enterprise or
internal service fund account.

History: En. Sec. 4, Ch. 66, L. 1923; re-en. Sec. 293.4, R.C.M. 1935; amd. Sec. 74, Ch. 199, L. 1965; amd. Sec.
1, Ch. 11, L. 1971; amd. Sec. 68, Ch. 326, L. 1974; R.C.M. 1947, 82-1914(2); amd. Sec. 1, Ch. 35, L. 1981; amd.
Secs. 1, 3, Ch. 277, L. 1983; amd. Sec. 3, Ch. 512, L. 1991.



CHAPTER 7
PRINTING AND LEGAL NOTICES

Part 1
State Printing

18-7-101. Power to contract for printing -- exception. (1) Except as provided in 1-11-301, the
department has exclusive power, subject to the approval of the governor, to contract for all
printing for any purpose used by the state in any state office (elective or appointive), agency, or
ingtitution.

(2) The department shall supervise and attend to all public printing of the state as provided in
this chapter and shall prevent duplication and unnecessary printing.

(3) Unless otherwise provided by law, the department, in letting contracts as provided in this
chapter, for the printing, binding, and publishing of all laws, journals, and reports of the state
agencies and ingtitutions may determine the quantity, quality, style, and grade of all such
printing, binding, and publishing.

(4) The provisions of this chapter do not apply to the state compensation insurance fund for
purposes of external marketing or educational materials.

History: En. Sec. 6, Ch. 66, L. 1923; re-en. Sec. 293.6, R.C.M. 1935; amd. Sec. 7, Ch. 80, L. 1961; amd. Sec. 9,
Ch. 261, L. 1967; amd. Sec. 43, Ch. 93, L. 1969; amd. Sec. 71, Ch. 326, L. 1974; R.C.M. 1947, 82-1916; amd. Sec.
5, Ch. 58, L. 1979; amd. Sec. 1, Ch. 265, L. 1979; amd. Sec. 1, Ch. 209, L. 1989; amd. Sec. 6, Ch. 314, L. 2001.

18-7-102. Repealed. Sec. 53, Ch. 519, L. 1983.

History: En. Sec. 1, Ch. 153, L. 1935; re-en. Sec. 283.1, R.C.M. 1935; R.C.M. 1947, 82-1157; amd. Sec. 6, Ch.
58, L. 1979; amd. Sec. 2, Ch. 265, L. 1979.

18-7-103. Repealed. Sec. 53, Ch. 519, L. 1983.

History: En. Sec. 1, p. 58, L. 1897; re-en. Sec. 254, Rev. C. 1907; re-en. Sec. 260, R.C.M. 1921; re-en. Sec. 260,
R.C.M. 1935; amd. Sec. 1, Ch. 242, L. 1963; R.C.M. 1947, 82-1137(part); and. Sec. 3, Ch. 265, L. 1979.

18-7-104. Union label. All printing for which the state of Montana is chargeable shall bear the
label of the branch of the international typographical union, the allied printing trades council, or
the amalgamated lithographers of Americaof the locality in which it is printed, except under the
following conditions. Printing firms not having the use of the labels and who are desirous of
presenting bids for printing as enumerated above shall be required to establish consideration as a
responsible bidder as follows:

(1) Asacondition to consideration as a responsible bidder, printing concerns must file with
the secretary of state a sworn statement to the effect that employees in the employ of the concern
which isto produce such printing are receiving the prevailing wage rate and are working under
conditions prevalent in the locality in which the work is produced.

(2) Whenever a collective bargaining agreement is in effect between an employer and
employees who are represented by a responsible organization which isin no way influenced or
controlled by the management, such agreement and its provisions shall be construed as
conditions prevalent in said locality and shall be the minimum requirement for being adjudged a
responsible bidder under this section, 18-7-107, or chapter 4 of thistitle.



(3) Printing firms having the use of the union labels as set forth above shall be deemed as
having complied with the provisions of this section, 18-7-107, or chapter 4 of thistitle, but
nothing in these provisions shall be construed as exempting such bidders from any provisions of
this section, 18-7-107, or chapter 4 of thistitle, and such bidders shall also be required to
conform to all provisions thereof.

History: En. Sec. 1, p. 58, L. 1897; re-en. Sec. 254, Rev. C. 1907; re-en. Sec. 260, R.C.M. 1921; re-en. Sec. 260,
R.C.M. 1935; amd. Sec. 1, Ch. 242, L. 1963; R.C.M. 1947, 82-1137(part); amd. Sec. 48, Ch. 519, L. 1983.

18-7-105. Penalty. Any officer of the state who shall accept any printed matter for which the
state is chargeable in whole or in part or who is found to have had printed matter produced,
under conditions other than as set forth in chapter 4 of thistitle, 18-7-104, or 18-7-107 shall be
subject to a fine of $50 for each and every offense.

History: En. Sec. 1, p. 58, L. 1897; re-en. Sec. 255, Rev. C. 1907; re-en. Sec. 261, R.C.M. 1921; re-en. Sec. 261,
R.C.M. 1935; amd. Sec. 2, Ch. 242, L. 1963; R.C.M. 1947, 82-1138; amd. Sec. 49, Ch. 519, L. 1983.

18-7-106. Approval of purchase orders. The department may not approve a claim for printing
submitted by a state officer, agency, or institution unless:

(1) apurchase order has been prepared and approved by the department prior to ordering the
printing; or

(2) written approval has been given by the department to order the printing without
preparation of a purchase order.

History: En. Sec. 10, Ch. 197, L. 1921; re-en. Sec. 293, R.C.M. 1921; re-en. Sec. 293, R.C.M. 1935; amd. Sec.
1, Ch. 15, L. 1969; Sec. 82-1910, R.C.M. 1947; amd. and redes. 82-1916.1 by Sec. 65, Ch. 326, L. 1974; R.C.M.
1947, 82-1916.1.

18-7-107. State printing, binding, and stationery wor k. All printing, binding, and stationery
work for the state of Montana is subject to the preference in 18-1-102(1)(b). Federal exemptions
as specified in 18-1-102(2)(b) apply.

History: En. Sec. 46, Ch. 519, L. 1983; amd. Sec. 1, Ch. 95, L. 1987; amd. Sec. 1, Ch. 53, L. 1991; amd. Sec.
24, Ch. 181, L. 2001.

18-7-108 through 18-7-110 reserved.

18-7-111. Repealed. Sec. 53, Ch. 519, L. 1983.

History: En. Sec. 1, Ch. 178, L. 1921; re-en. Sec. 281, R.C.M. 1921; re-en. Sec. 281, R.C.M. 1935; R.C.M.
1947, 82-1154.

18-7-112. Repealed. Sec. 53, Ch. 519, L. 1983.

History: En. Sec. 2, Ch. 178, L. 1921; re-en. Sec. 282, R.C.M. 1921; re-en. Sec. 282, R.C.M. 1935; R.C.M.
1947, 82-1155.

18-7-113. Repealed. Sec. 53, Ch. 519, L. 1983.

History: En. Sec. 3, Ch. 178, L. 1921; re-en. Sec. 283, R.C.M. 1921; re-en. Sec. 283, R.C.M. 1935; R.C.M.
1947, 82-1156.



Part 2
Publication of Legal Notices

18-7-201. Requirementsfor choice of newspaper -- price. (1) In all cases and instances where
any publication isrequired by law or is duly authorized to be made, executed, or accomplished
by, for, or on behalf of the state of Montana or any of the ingtitutions of said state or any of the
departments, boards, bureaus, or commissions thereof or any of the officers, agents, or
employees of the state when acting within the scope of their lawful authority and for the benefit
of the state of Montana, the same shall be published in a newspaper printed and published in the
state of Montana and of general bona fide and paid circulation with second-class mailing
privilege and having been printed and published continuously in the state of Montana for at least
12 months immediately preceding such publication.

(2) The price for such publication and by whomsoever accomplished shall not exceed the
minimum going rate charged any other advertiser for the same publication set in the same sized
type and published for the same number of insertions.

History: En. Sec. 1, Ch. 157, L. 1921; re-en. Sec. 276, R.C.M. 1921; re-en. Sec. 276, R.C.M. 1935; amd. Sec. 1,
Ch. 137, L. 1951; amd. Sec. 1, Ch. 307, L. 1969; amd. Sec. 1, Ch. 385, L. 1973; R.C.M. 1947, 82-1149.

18-7-202. L ower rates permissible. The prices, rates, and standards herein fixed and prescribed
arein each instance and for every case covered by this part the maximum prices, rates, and
standards. Their prescription and establishment herein shall in no case be taken as prohibiting a
lesser or lower rate or price than herein fixed. Every department, institution, officer, or agent of
the state shall, whenever possible, obtain alower rate or price than is fixed herein, the equivalent
of the minimum rate mentioned in 18-7-204.

History: En. Sec. 3, Ch. 157, L. 1921; re-en. Sec. 278, R.C.M. 1921, re-en. Sec. 278, R.C.M. 1935; R.C.M.
1947, 82-1151.

18-7-203. Folio measurement. (1) The following is the basis of measurement for the
computation of folios in the various sizes of type, when set in a column 13 ems picawide, and
constitutes afolio within the meaning of this part:

(a) 12 lines of 6-point type;

(b) 14 lines of 7-point type;

(c) 16 lines of 8-point type;

(d) 18 lines of 9-point type; or

(e) 20 lines of 10-point type.

(2) A carefully verified actual count shall be made of the folio.

History: En. Sec. 2, Ch. 157, L. 1921; re-en. Sec. 277, R.C.M. 1921; re-en. Sec. 277, R.C.M. 1935; amd. Sec. 3,
Ch. 97, L. 1977; RC.M. 1947, 82-1150.

18-7-204. Affidavit of printer -- allowance of claims. No claim againgt the state for legal
advertising or any of the publications covered by this part shall be allowed unless there is
attached to said claim the certification of the publisher or printer (in the case of corporations or
guasi-corporations by the business or advertising manager thereof) properly executed, setting
forth that the price or rate charged the state of Montana for the publication for which claim is
made is not in excess of the minimum rate charged any other advertiser for publication or
advertisement set in the same sized type and published for the same number of insertions. It is



hereby declared to be unlawful to make any claim against or to charge or attempt to charge the
state of Montana for any publication in excess of the minimum going rate charged any other
advertiser for the same publication set in the same sized type and published for the same number
of insertions.

History: En. Sec. 4, Ch. 157, L. 1921; re-en. Sec. 279, R.C.M. 1921; re-en. Sec. 279, R.C.M. 1935; amd. Sec. 9,
Ch. 97, L. 1961; R.C.M. 1947, 82-1152.

18-7-205. Penalty for false affidavit or overcharge. Any person or any corporation or any firm
or any quasi-corporation who shall violate any provision of this part or swear falsely hereunder
or charge or attempt to charge the state of Montana in excess of the prices and rates herein fixed
or in any manner circumvent or attempt to circumvent this part or aid or abet any other person,
firm, corporation, or quasi-corporation in offense against this part shall be guilty of a
misdemeanor and shall on conviction for the first offense be fined not more than $100 or be
imprisoned in the county jail for not more than 3 months or both such fine and imprisonment, in
the discretion of the court, and shall on conviction for each subsequent offense be fined not more
than $300 or be imprisoned in the county jail for not more than 6 months or both such fine and
imprisonment in the discretion of the court.

History: En. Sec, 5, Ch. 157, L. 1921; re-en. Sec. 280, R.C.M. 1921; re-en. Sec. 280, R.C.M. 1935; R.C.M.
1947, 82-1153.



Part 3
Control of State Printing

18-7-301. Short title. This part may be cited as the " State Printing Control Act".
History: En. Sec. 1, Ch. 646, L. 1979.

18-7-302. Definitions. As used in this part, the following definitions apply:

(1) Theterm "agency" as used herein includes each state office, department, board,
commission, council, committee, unit of the university system, or other entity or instrumentality
of the executive branch, office of the legidative branch, or office of the judicial branch of state
government.

(2) Theterm "committee" means the publishing policy committee created in 2-15-1017.

(3) Theterm "department” as used herein means the department of administration provided
for in Title 2, chapter 15, part 10.

(4) Theterm "public document” includes any publication of a state agency meant for
dissemination to the public, but does not include educational materials published by a unit of the
university system or the superintendent of public instruction, reports of the legislative auditor,
travel promotion materials, standard forms, bid specifications, opinions of the attorney general,
opinions of the supreme court, session laws, the Administrative Rules of Montana, Montana
Code Annotated, regular periodical publications sold to the general public solely through
subscription and newsstand sale, or a publication specifically exempted by the publishing policy
committee when inclusion of that publication under this part is not considered in the best
interests of the state.

History: En. Sec. 2, Ch. 646, L. 1979.

18-7-303. Duties of committee. The committee shall:

(1) adopt standards for the efficient and economical publication of public documents,

(2) review proposals for publishing of all public documents prior to publication to determine:

(@) that the publication is necessary; and

(b) that the publication meets the standards of efficient and economical publication; and

(3) at its discretion, prepare areport for submission to the legislature, detailing the savings to
state government resulting from this part.

History: En. Sec. 3, Ch. 646, L. 1979; amd. Sec. 24, Ch. 112, L. 1991; amd. Sec. 24, Ch. 349, L. 1993.

18-7-304. Department to prepare sandards. The department may prepare recommended
standards for state printing of public documents.
History: En. Sec. 4, Ch. 646, L. 1979.

18-7-305. Printed matter prohibitions. No agency of state government may use public fundsto
print or cause to be printed any public document except with approval of the committee.
History: En. Sec. 5, Ch. 646, L. 1979.

18-7-306. Public disclosure of costs. All public documents caused to be printed by any agency
of state government shall contain the following statement, with required information inserted, to
be printed on the exterior cover of the publication: "... copies of this public document were
published at an estimated cost of $... per copy, for atota cost of $..., which includes $... for



printing and $... for distribution." This statement shall be printed in the same size type asthe

body copy of the document and shall be set in abox composed of a 1-point rule. If the committee

determines that the cost of publication cannot be reasonably estimated & the time of publication,

the publications shall contain the following statement on the exterior cover in lieu of the

statement concerning estimated cost: "This document printed at state expense. Information on the

cost of publication can be obtained by writing department of administration, Helena, Montana.”
History: En. Sec. 6, Ch. 646, L. 1979.

18-7-307. Estimation of costs. The following factors shall be utilized in estimating cost data:

(2) printing, including all expenditures for production, whether on bid or in-house; and

(2) circulation, including all expenditures for postage and for salaries of agency or department
personnel involved in distribution of the public document.

History: En. Sec. 7, Ch. 646, L. 1979.



CHAPTER 8
PROCUREMENT OF SERVICES

Part 1
Consultants (Repealed. Sec. 21, Ch. 443, L. 1997)

18-8-101. Repealed. Sec. 21, Ch. 443, L. 1997.
History: En. Sec. 1, Ch. 547, L. 1981.

18-8-102. Repealed. Sec. 21, Ch. 443, L. 1997.
History: En. Sec. 2, Ch. 547, L. 1981.

18-8-103. Repealed. Sec. 21, Ch. 443, L. 1997.

History: En. Sec. 3, Ch. 547, L. 1981; amd. Sec. 1, Ch. 215, L. 1983; amd. Sec. 1, Ch. 231, L. 1985; amd. Sec.
2, Ch. 548, L. 1989; amd. Sec. 2, Ch. 630, L. 1993; amd. Sec. 3, Ch. 359, L. 1995.

18-8-104. Repealed. Sec. 21, Ch. 443, L. 1997.
History: En. Sec. 4, Ch. 547, L. 1981.

18-8-105. Repealed. Sec. 21, Ch. 443, L. 1997.
History: En. Sec. 6, Ch. 547, L. 1981; amd. Sec. 1, Ch. 509, L. 1983.

18-8-106. Repealed. Sec. 21, Ch. 443, L. 1997.
History: En. Sec. 7, Ch. 547, L. 1981.

18-8-107 through 18-8-110 reserved.

18-8-111. Repealed. Sec. 21, Ch. 443, L. 1997.
History: En. Sec. 5, Ch. 547, L. 1981.

18-8-112. Repealed. Sec. 21, Ch. 443, L. 1997.
History: En. Sec. 8, Ch. 547, L. 1981.



Part 2

Architectural, Engineering, and Land Surveying Services

18-8-201. Statement of policy. The legislature hereby establishes a state policy that
governmental agencies publicly announce requirements for architectural, engineering, and land
surveying services and negotiate contracts for such professional services on the basis of
demonstrated competence and qualifications for the type of professional services required and at
fair and reasonable prices.

History: En. Sec. 1, Ch. 51, L. 1987.

18-8-202. Definitions. Unless the context clearly indicates otherwise, in this part, the following
definitions apply:

(1) "Agency" means a state agency, local agency, or special digtrict.

(2) "Architectural, engineering, and land surveying" means services rendered by a person,
other than as an employee of an agency, contracting to perform activities within the scope of the
general definition of professional practice and licensed for the respective practice as an architect
pursuant to Title 37, chapter 65, or an engineer or land surveyor pursuant to Title 37, chapter 67.

(3) "Licensed professional” or "licensed architect, professional engineer, professional land
surveyor" means a person providing professional services who is not an employee of the agency
for which the services are provided.

(4) "Local agency" means a city, town, county, special district, municipal corporation,
agency, port district or authority, airport authority, political subdivision of any type, or any other
entity or authority of local government, in corporate form or otherwise.

(5) "Person" means an individual, organization, group, association, partnership, firm, joint
venture, or corporation.

(6) "Special district" means a unit of local government, other than a city, town, or county,
authorized by law to perform a single function or alimited number of functions, including but
not limited to water districts, irrigation digtricts, fire districts, school districts, community college
districts, hospital districts, sewer districts, and transportation districts.

(7) "State agency" means a department, agency, commission, bureau, office, or other entity or
authority of state government.

History: En. Sec. 2, Ch. 51, L. 1987; amd. Sec. 49, Ch. 51, L. 1999.

18-8-203. Public notice of agency requirements. Each agency shall publish in advance its
requirement for professional services. The announcement must state concisely the general scope
and nature of the project or work for which the services are required and the address of a
representative of the agency who can provide further details. An agency may comply with this
section by:

(1) publishing an announcement on each occasion when professional services provided by a
licensed professional are required by the agency; or

(2) announcing generally to the public its projected requirement for any category or type of
professional services.

History: En. Sec. 3, Ch. 51, L. 1987.



18-8-204. Proceduresfor selection. (1) In the procurement of architectural, engineering, and
land surveying services, the agency may encourage firms engaged in the lawful practice of their
profession to submit annually a statement of qualifications and performance data. The agency
shall evaluate current statements of qualifications and performance data on file with the agency,
together with those that may be submitted by other firms regarding the proposed project, and
conduct discussions with one or more firms regarding anticipated concepts and the relative utility
of alternative methods of approach for furnishing the required services.

(2) (a) The agency shall then select, based on criteria established under agency procedures
and guidelines and the law, the firm considered most qualified to provide the services required
for the proposed project.

(b) The agency procedures and guidelines must be available to the public and include a a
minimum the following criteria as they relate to each firm:

() the qualifications of professional personnel to be assigned to the project;

(ii) capability to meet time and project budget requirements;

(iii) location;

(iv) present and projected workloads;

(v) related experience on similar projects; and

(vi) recent and current work for the agency.

(c) The agency shall follow the minimum criteria of this part if no other agency procedures
are specifically adopted.

(3) The provisions of this section do not apply to procurement of architectural, engineering,
and land surveying services for projects that the department of transportation has determined are
part of the design-build contracting pilot program authorized in 60-2-135 through 60-2-137.

History: En. Sec. 4, Ch. 51, L. 1987; amd. Sec. 5, Ch. 192, L. 2003.

18-8-205. Negotiation of contract for services. (1) The agency shall negotiate a contract with
the most qualified firm for architectural, engineering, and land surveying services at a price that
the agency determines to be fair and reasonable. In making its determination, the agency shall
take into account the estimated value of the services to be rendered, as well as the scope,
complexity, and professional nature of the services.

(2) If the agency is unable to negotiate a satisfactory contract with the firm selected at a price
the agency determines to be fair and reasonable, negotiations with that firm must be formally
terminated and the agency shall select other firms in accordance with 18-8-204 and continue as
directed in this section until an agreement is reached or the process is terminated.

(3) The provisions of this section do not apply to the negotiation of contracts for projects that
the department of transportation has determined are part of the design-build contracting pilot
program authorized in 60-2-135 through 60-2-137.

History: En. Sec. 5, Ch. 51, L. 1987; amd. Sec. 6, Ch. 192, L. 2003.

18-8-206 through 18-8-210 reserved.

18-8-211. Coordination with other statutes. (1) This part need not be complied with by an
agency when the contracting authority makes a finding in accordance with this or any other
applicable law that an emergency requires the immediate execution of the work involved. This
part does not relieve the contracting authority from complying with applicable law limiting
emergency expenditures.



(2) The limitation on the preparation of working drawings contained in 18-2-111 applies to
this part.

(3) The procedure for appointment of architects and consulting engineers pursuant to 18-2-
112 appliesto this part, except that the agency shall select its proposed list of three architects or
consulting engineers in accordance with this part prior to submission to the department of
administration.

History: En. Sec. 6, Ch. 51, L. 1987; amd. Sec. 19, Ch. 443, L. 1997.

18-8-212. Exception. (1) All agencies securing architectural, engineering, and land surveying
services for projects for which the fees are estimated not to exceed $20,000 may contract for
those professional services by direct negotiation.

(2) An agency may not separate service contracts or split or break projects for the purpose of
circumventing the provisions of this part.

History: En. Sec. 7, Ch. 51, L. 1987; amd. Sec. 3, Ch. 22, L. 1993; amd. Sec. 7, Ch. 518, L. 1993; amd. Sec. 1,
Ch. 162, L. 2003.

CHAPTERS9 AND 10
RESERVED



CHAPTER 11
STATE-TRIBAL COOPERATIVE AGREEMENTS

18-11-101. Short title -- purpose. (1) This chapter shall be known and may be cited asthe
"State-Tribal Cooperative Agreements Act”.

(2) It isthe intent of the legidature that this part be used to promote cooperation between the
state or a public agency and a sovereign tribal government in mutually beneficial activities and
services.

(3) Itisthe godl of the legislature to prevent the possibility of dual taxation by governments
while promoting state, local, and tribal economic development.

History: En. Sec. 1, Ch. 309, L. 1981; (2), (3)En. Sec. 1, Ch. 625, L. 1993.

18-11-102. Definitions. As used in this chapter, unless the context clearly indicates otherwise,
the following definitions apply:

(2) "Public agency" means any political subdivision, including municipalities, counties,
school digtricts, and any agency or department of the state of Montana.

(2) "Tribal government” means the officially recognized government of any Indian tribe,
nation, or other organized group or community located in Montana exercising self-government
powers and recognized as eligible for services provided by the United Statesto Indians because
of their status as Indians.

History: En. Sec. 2, Ch. 309, L. 1981.

18-11-103. Authorization to enter agreement -- general contents. (1) Any one or more public
agencies may enter into an agreement with any one or more tribal governments to:

(a) perform any administrative service, activity, or undertaking that a public agency or atribal
government entering into the contract is authorized by law to perform; and

(b) assess and collect or refund any tax or license or permit fee lawfully imposed by the state
or a public agency and atribal government and to share or refund the revenue from the
assessment and collection.

(2) The agreement must be authorized and approved by the governing body of each party to
the agreement. If a state agency is a party to an agreement, the governor or the governor's
designee is the governing body.

(3) The agreement must set forth fully the powers, rights, obligations, and responsibilities of
the parties to the agreement.

(4) (a) Prior to entering into an agreement on taxation with a tribal government, a public
agency shall provide public notice and hold a public meeting on the reservation whose
government is a party to the proposed agreement for the purpose of receiving comments from
and providing written and other information to interested persons with respect to the proposed
agreement.

(b) At least 14 days but not more than 30 days prior to the date scheduled for the public
meeting, a notice of the proposed agreement and public meeting must be published ina
newspaper of general circulation in the county or counties in which the reservation is located.

(c) At the time the notice of the meeting is published, a synopsis of the proposed agreement
must be made available to interested persons.

History: En. Sec. 3, Ch. 309, L. 1981; amd. Sec. 2, Ch. 625, L. 1993.



18-11-104. Detailed contents of agreement. (1) The agreement authorized by 18-11-103 must
specify the following:

() itsduration;

(b) the precise organization, composition, and nature of any separate legal entity created by
the agreement;

(c) the purpose of the agreement;

(d) the manner of financing the agreement and establishing and maintaining a budget for the
agreement;

(e) the method to be employed in accomplishing the partial or complete termination of the
agreement and for disposing of property upon partial or complete termination;

(f) provision for administering the agreement, which may include creation of ajoint board
responsible for administration;

(9) the manner of acquiring, holding, and disposing of real and personal property used in the
agreement; and

(h) other necessary and proper matters.

(2) If an agreement involves law enforcement, it must also include:

(a) the minimum training standards and qualifications of law enforcement personnel;

(b) the respective liability of each public agency and tribal government for the actions of law
enforcement officers when acting under the provisions of an agreement;

(c) the minimum insurance required of both the public agency and the tribal government; and

(d) the exact chain of command to be followed by law enforcement officers acting under the
provisions of an agreement.

(3) If an agreement involves the assessment and collection or refund of a similar tax or license
or permit fee by the state or a public agency and a tribal government, it must also include:

() the procedure for determining the amount of revenue to be shared by the state or a public
agency and the tribal government;

(b) the administrative procedures for collection of the shared revenue;

(c) the minimum insurance or bonding, if any, required by the state or a public agency or the
tribal government;

(d) a gatement specifying the administrative expenses, if any, to be deducted pursuant to 18-
11-112 by the collector of thetax or license or permit fee;

(e) a statement that the state or a public agency or the tribal government collecting the tax or
license or permit fee is subject to an audit report by a mutually agreed upon auditor of the
revenue collected and administrative expenses;

(f) astatement that the state or a public agency and the tribal government will cooperate to
collect only one tax and will share or refund the revenue as specified in the agreement;

(g) agatement that ataxpayer may not be required to pay both the state tax and the tribal tax
but shall pay only one tax to one government in an amount established in the agreement; and

(h) astatement that the parties to the agreement are not forfeiting any legal rights to apply
their respective taxes by entering into an agreement, except as specifically set forth in the
agreement.

History: En. Sec. 4, Ch. 309, L. 1981; amd. Sec. 3, Ch. 625, L. 1993.

18-11-105. Submission of agreement to attorney general. (1) Asacondition precedent to an
agreement made under this chapter becoming effective, it must have the approval of the attorney
general of Montana.



(2) The attorney general shall approve an agreement submitted to him under this chapter
unless he finds it is not in proper form or does not meet the requirements set forth in this chapter
or otherwise does not conform to the laws of Montana. If he disapproves an agreement, he shall
provide a detailed, written statement to the governing bodies of the public agency and tribal
government concerned, specifying the reasons for his disapproval.

(3) If the attorney general does not disapprove the agreement within 30 days after its
submission to him, it shall be considered approved by him.

History: En. Sec. 5, Ch. 309, L. 1981.

18-11-106. Repealed. Sec. 2, Ch. 38, L. 1985.
History: En. Sec. 6, Ch. 309, L. 1981.

18-11-107. Filing of agreement. (1) Within 60 days after approval by the attorney general and
signature of the parties, an agreement made pursuant to this chapter must be filed with:

(a) the regional office of the bureau of Indian affairs of the United States department of the
interior having trust responsibility for the tribe that is party to the agreement or its successor
agency,

(b) each county clerk and recorder of each county where the principal office of one of the
parties to the agreement is located, except as provided in (2) of this section;

(c) the secretary of state; and

(d) the affected tribal government.

(2) If aparty to the agreement is a state agency, the agreement need not be filed with the
county clerk and recorder for Lewis and Clark County.

History: En. Sec. 7, Ch. 309, L. 1981; amd. Sec. 1, Ch. 38, L. 1985; amd. Sec. 1, Ch. 54, L. 2001.

18-11-108. Revocation of agreement. An agreement made pursuant to this chapter is subject to
revocation by any party upon 6 months' notice to the other unless a different notice period of
time is provided for within the agreement. No agreement may provide for a notice period for
revocation in excess of 5 years.

History: En. Sec. 8, Ch. 309, L. 1981.

18-11-109. Authorization to appropriate funds for purpose of agreement. Any public agency
entering into an agreement pursuant to this chapter may appropriate funds for and may sell,
lease, or otherwise give or supply material to any entity created for the purpose of performance
of the agreement and may provide such personnel or services therefor asiswithin its legal power
to furnish.

History: En. Sec. 9, Ch. 309, L. 1981.

18-11-110. Specific limitations on agreements. Nothing in this chapter may be construed to
authorize an agreement that:

(1) isnot permitted by federal law. However, the parties are encouraged to deal with
substantive matters and enforcement matters that can be mutually agreed upon, but no such
agreement may be considered to affect the underlying jurisdictional authority of any party unless
expressly authorized by congress.

(2) authorizes a public agency or tribal government, either separately or pursuant to
agreement, to expand or diminish the jurisdiction presently exercised by the government of the



United States to make criminal laws for or enforce criminal laws in Indian country; or

(3) authorizes a public agency or tribal government to enter into an agreement except as
authorized by their own organizational documents or enabling laws.

History: En. Sec. 10, Ch. 309, L. 1981; amd. Sec. 1, Ch. 81, L. 1985.

18-11-111. Repealed. Sec. 2, Ch. 54, L. 2001.
History: En. Sec. 11, Ch. 309, L. 1981.

18-11-112. Revenue account -- administrative account -- distribution of revenue. (1) The
revenue collected by the state, a public agency, or atribal government under a sate-tribal
cooperative agreement and the administrative expenses, if any, deducted under subsection (2)
from the total revenue collected must be deposited in separate special revenue accounts.

(2) Adminigtrative expenses deducted by the state, a public agency, or atribal government for
collection of revenue may not exceed the actual cost of collecting the revenue on areservation or
5%, whichever is less. Money from an administrative account may be expended only for the
purpose of administering the tax or fee imposed under the state-tribal cooperative agreement or
for paying the costs incurred in terminating the agreement.

(3) Except for administrative expenses, if any, deducted under subsection (2), revenue
collected by a public agency under a state-tribal agreement must be deposited in separate special
revenue accounts and must be disbursed as provided for in the agreement. If a public agency that
isaparty to an agreement isa local government, the agreement must provide for the disposition
of revenue.

(4) Money deposited in a state administrative expenses account and in a state special revenue
account is statutorily appropriated, as provided in 17-7-502, to the department or public agency
that is a party to a state-tribal cooperative agreement under 18-11-103, for the purpose of paying
administrative expenses or paying to atribe its portion of the tax or fee.

(5) If atax or license or permit feeis collected or refunded pursuant to a state-tribal
cooperative agreement, each party must receive its share as provided in the agreement,
notwithstanding any contrary state statutory, public agency ordinance, or tribal ordinance
distribution formula. For distribution of the remainder, the state statutory, public agency, or tribal
distribution formula must apply as if the amount remaining after each party to the agreement
receives its share were the total revenue collected from the tax or license or permit fee.

History: En. Sec. 4, Ch. 625, L. 1993.



